FOR YOUR NEXT 


Corporate Outfit 


ORDER THE 


The Finest Complete Corporate Outfit Available Including Seal At No Additional Cost 


e NOW AVAILABLE—NEW MINUTES & BY-LAWS—CHAPTER 607 OF 
FLORIDA GENERAL CORPORATION ACT CODIFIED BY STATUTE OF 1979 


Dial This Toll Free Number—800-221-8181 


CHARGE TO YOUR: 
AMERICAN EXPRESS e MASTER CHARGE e VISA CREDIT CARDS 


YOUR ORDER WILL BE SHIPPED WITHIN 24 HOURS e VIA UPS BLUE LABEL (AIR) 


For PRINTED MINUTES 
AND BY-LAWS 


Additional $2.00 


Includes |S 1244 plan 
and forms IRS subchap- 
ter § tax option election 
forms medical and den- 
fal reimbursement plan 
Pius 

Corpexpediter for quick 
completion of minutes 


NON TRANSFERAGLE 


mer 
te: 


(plain sheets and title 
page instead of above) 


PHOTO PROCESSING ENTERPRISES, INC. 


MINUTES AND BY-LAWS 
Available for 

@ Professional 

Mode! 

® Not For Profit 

“Close” Corporation 


SPECIAL FORMS SECTION 
Removable Handsome Stock Certificates || high 
INCLUDED WITH tag poner ain INDIVIDUAL ITEMS 


LABLE— 


VAI 
Over-all size of all outfits 11-%” high x 10-%" deep x 2-%" wide. WRITE FOR CATALOG 


Use this order form for your convenience CORPEX, Dept. F, 480 Canal Street, New York, N.Y. 10013 
( OMX CORPORATE NAME Print name exactly as on certificate of incorporation 


Banknote Company, Inc. 
Dept. F - State of Ship to 
480 Canal Street 
New York, N.Y 10013 Date of Incorporation Street Address, 


(212) 964-7454 Total Authorized Issue City, State, and Zip Code 
Orders shipped No. of Shares Par Value $ each Attention of Tel. # 
within 24 hours 
Or Shares without par value Ship Outfit No. $ 0 Check Enclosed 
* Certificates signed by Pres. and Check Payable to Corpex Must Accompany Order 
yh *When ordering Minutes & By-Laws specify 0 Single Add $1.00 shipping charge for continental U.S. all others $4.00 
(Check One) 
Multiple Incorporators. AMERICAN EXPRESS | | | | | | | | 


O MASTER CHARGE VALID 
OVISA THROUGH: 


Signature 


j 
Complete outfits 
} 


We are Genealogists, not Detectives. 


We Specialize in 
Locating Heirs 
to Estates 


We are pleased to discuss 
any heirship problem 
PLEASE WRITE f 
|! Complimentary without obligation. 
F and genealogical chart. Please call collect. 


ALTSHULER GENEALOGICAL SERVICE, INC. 
A Florida Corporation 

159 Madeira Ave., Coral Gables, Florida 33134, (305) 374-1246 

Offices and Correspondents in the United States and throughout che world 


Over 40 years of service to 
ATTORNEYS + ADMINISTRATORS GUARDIANS EXECUTORS - TRUSTEES BANKS 
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ANOTHER REASON TO ORDER A 


BLACK BEAUTY CORPORATE OUTFIT 


Ourk new toll free line provides immediate access to our ‘New York Gace | 
1-800-221-2972 


Excelsior-Legal 
62 White St., New York, N.Y. oct (212) 431-7000 


Black Beauty is America’ s most popular corporate 

outfit. Here are some of the reasons— 
¢ Everything (including seal) is inside the “all- 
in-one” corporate outfit. * Improved corpo- 
rate record book and slip case in lustrous 
black vinyl with high quality gold 
stamped border. The sturdy, dust proof 
slip case reserves place on shelf when 
corporate record book is removed. * Hid- 
den rivets and gold label window on 
spine for attractive appearance and 
quick identification. + Interior pocket 
neatly holds documents 
that cannot be 


punched. . Improved 1%4" extra capacity 
double booster standard three ring metals. 
Black Beauty “all-in-one” outfits include: 
* Customized seal in zipper pouch. * 20 
lithographed share certificates in a sepa- 
rately bound section with full page stubs. 
Each is numbered and imprinted with cor- 
porate name, capitalization, state and 
officers’ titles. » 50 sheets, cotton content 
paper. Or printed Minutes and By-Laws 
which include up to date IRS $1244, 
Subchapter S Materials, Medical/Dental 
reimbursement plan, appendix of forms, in- 
structions, worksheets, and 20 blank sheets. 
Minutes and By-Laws available for CA, CT, DE, 
FL, IL, NJ, NY, PA, TX and Blank State (Model 
Business Corporation Act). * Our exclusive corporate 
record tickler. *» Mylar reinforced tab indexes with 
five positions and stock transfer ledger. 


Complete Black Beauty® Outfit 

No. 70 (Green No. 71) 

50 sheets blank minute paper........ 31 
No. 80 (Green No. 81) with $ 3 3 


printed minutes and by-laws. ........ 


You may also select Green Beauty 
with the same fine features. 


Charge to 
American Express 
MasterCard or Visa L [ 
ceisior-Lega 
New York * Chicago * Texas 
P ip: No. 80 [J No. 81..... 33 
New York, N.Y. 10013 
(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $5.75 for 2” die seal.) ; 
NPV italization $ 
men n you 
' Certifi igned by Presid d Ship via Air—$2.00 extra 1 
: (1 IRC §1244 complete set—resol., dir. min., treatise, law, etc., $3.95 extra. (.] For delivery in NY add sales tax. ; 
AMEX 
MC 
VISA Number : Expires Signature 
REQUEST SHIPMENT | Shipto 
t ONLY $2.00 EXTRA Zip Code FL j 
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Leonard H. Gilbert 


PRESIDENT 


The Bar’s position on 
proposed Model Rules 


In August 1977, the American Bar 
Association created its Commission 
on Evaluation of Professional 
Standards. The Commission, chaired 


by Robert J. Kutak of Omaha, 
studied and deliberated for almost 
two and one-half years, issuing its 
discussion draft in January 1980. In 
that draft, the Commission proposed 
a total reformulation of the existing 
ABA Model Code of Professional 
Responsibility, the Code which is 
now utilized by the courts and 
disciplinary agencies in almost all 
states. 

The Commission’s proposals, to 
say the least, are controversial. The 
proposed code departs dramatically 
from the existing Code, in both style 
and substance. Sections of the code 
are categorized not by ethical 
issues—such as confidences, 
competency and conflicts—but by 
the lawyer’s varying functions— 
“advocate,” “negotiator,” “adviser,” 
“client intermediary,” and “legal 
evaluator.” The code does not follow 
the now familiar format of ethical 
considerations and disciplinary rules. 
Rather, it closely resembles the 
Restatement of the Law, witha series 
of black-letter statements followed 
by comments, which explain the 
rationale of each rule and suggest the 
ethical and legal analyses that are 


necessary in understanding, 
interpreting and applying the rule. 

The Commission has held public 
hearings throughout the country to 
receive reaction to its proposals, and 
was expected to present a revised 
final draft to the ABA House of 
Delegates at the ABA’s midyear 
meeting in February 1981. Because 
of the general consternation over the 
present draft, it is expected that this 
will now be delayed. 


Special study committee named 


To provide The Florida Bar witha 
unified voice on the Commission’s 
proposals, and to assure that our 
organization’s position would be 
well-considered, I appointed a 
special study committee in June of 
this year to examine the proposals and 
report to the Board of Governors. 
The chairman of the special 
committee is Gerald F. Richman of 
Miami. He and his colleagues—Louie 
N. Adcock, Jr. (St. Petersburg), 
Stephen D. Busey (Jacksonville), 
Harrison K. Chauncey, Jr. (Palm 
Beach), Thomas M. Ervin, Jr. 
(Tallahassee), Nancy E. Hagan 
(Miami), Timothy A. Johnson, Jr. 
(Clearwater), Thomas C. MacDonald, 
Jr. (Tampa), Gerald Mager 
(Hollywood), Walter S. McLin III 
(Leesburg), H. Edward Moore, Jr. 
(Pensacola), Benjamin W. Redding 
III (Panama City), Parker D. 
Thomson (Miami), and David E. 
Ward, Jr. (Tampa)—did an 
outstanding job of studying and 
evaluating the Kutak Report and 
made excellent recommendations to 
the Board. 

The Board considered these 
recommendations at its September 
1980 meeting and made its position 
on each known to the special 
committee. The special committee 
then issued a formal statement on the 
Kutak Report to the ABA in October, 
after approval by the Executive 
Committee of the Board. 

I will not attempt to review all of 
the Commission’s proposed changes 
from the present Code or The 
Florida Bar’s position on them. They 
have been extensively reviewed in 
The Florida Bar News and 
elsewhere. However, certain 


provisions, because of their potential 
impact on the practice of law, 
deserve special mention: 

(1) Rule 1.13(b)—the so-called 
“whistle-blower” rule, requires a 
lawyer for an organization, when he 
discovers that any person associated 
with the organization “is engaged in . 
or intends action, or a refusal to act, 
that is a violation of law and is likely 
to result in significant harm to the 
organization,” to “use reasonable 
efforts to prevent the harm.” 

(2) Rules 3.1(b) and (c)—require 
a lawyer to advise the court (1) when 
he discovers that evidence or 
testimony which he has presented is 
false, “even if doing so requires 
disclosure of a confidence of the 
client or disclosure that the client is 
implicated in the falsification,” and 
(2) of “legal authority known to the 
lawyer that would probably have a 
substantial effect on the 
determination of a material issue....” 

(3) Rule 8.1—requires lawyers to 
render “unpaid public interest legal 
service” (of a _ limited defined 
nature) and to make “an annual 
report concerning such service to 
appropriate regulatory authority.” 

Specific provisions of the 
proposed code, such as_ those 
mentioned above, have, of course, 
drawn criticism—and support— 
from several corners. However, the 
most telling comments and criticisms 
generated by the Kutak Report have 
been directed at two general points: 
(1) the general philosophy embodied 
by the proposed code, which many 
consider at odds with the adversary 
system; and (2) the Commission’s 
decision to completely reject the 
existing Code in lieu of selective 
amendments designed to rectify 
specific problems. 


Board hears ATLA criticism 


Theodore I. Koskoff, immediate 
past president of the American Trial 
Lawyers Association (a group that 
has proposed its own code in 
response to the Kutak Report), 
addressed the Board of Governors 
and concentrated on this first point. 
Koskoff criticized the Kutak Code 
for implying, in its delineation of 
lawyers’ roles, that all lawyers do not 
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function at all times in an adversary 
system. He pointed out that “parties 
to negotiations are adversaries— 
usually—and are at least potential 
adversaries. The lawyer drafting a 
contract or a will has to anticipate 
and guard against interests that are 
adverse to the client.” Similarly, the 
National Organization of Bar 
Counsel, in its evaluation of the 
Kutak Report, said: “The proposed 
indexing of topic areas creates a false 
illusion that different ethical 
standards apply to different areas of 
practice.” 

In the preface to its own report, 
The Florida Bar’s special committee 
rejected the Kutak Code “insofar as it 
tends to weaken the attorney-client 
relationship of confidentiality in 
favor of a ‘public citizen’ role for the 
lawyer.” The special committee 
went on to say that the present 
limited exceptions to the rules of 
confidentiality “best meet the needs 
of our society. If problems exist, they 
relate more to education, training 
and enforcement of the existing 
Code provisions rather than to a need 
to substantially revise the...Code....” 


Such criticism has not been 
uncommon. However, it is the 
complete abandonment of the 


existing Code which raises the more 
fundamental questions about the 
Kutak Commission’s work and 
whether it should be adopted. The 
Commission states in the preface to 
its report that it “...soon realized that 
more than a series of amendments or 
a general restatement of the [present 
Code] was in order. The 
Commission determined that a 
comprehensive reformulation was 
required....” The Commission never, 
however, explained the basis for this 
decision. 


Why change Code? 


Faced with such a sweeping and 
fundamental premise—with no 
stated justification—a reader of the 
Kutak Report is forced to ask the 
question: “Why?” Why is it necessary 
to completely abandon a Code that 
has served the profession admirably 
for close to a decade? Why is it 
necessary to seriously devalue the 
body of interpretive precedent 


which has developed under the 
existing Code? In short, why is it 
necessary to undo a long standing 
statement of ethical aspirations and 
rules of professional conduct without 
any demonstrated need? 

It is disturbing that so much energy 
and time was expended by the 
talented members of the Kutak 
Commission and countless non- 
Commission lawyers and _ staff 
personnel in the absence of a 
consensus ‘on the need for a new 
code. Such an approach is somewhat 
symptomatic of a more general 
tendency, when problems arise in 
any system, to scrap the system 
rather than address specific 
individual problems. 


Bar committee rejects 
wholesale reformulation 


There is no question that this is the 
primary problem with the Kutak 
Commission’s Report. And it is a 
problem that must be addressed— 
and answered—before The Florida 
Bar can offer its support for the 
proposed code. In fact, the special 
committee specificaliy rejected the 
Kutak Commission’s wholesale 
reformulation, saying: “As a whole, 
we are of the opinion that the Model 
Rules would be more of a step 
backward than a step forward. 
Rather, efforts should be directed 
toward improving and streamlining 
the existing format.” 

Amendment of the current Code, 
as opposed to complete redrafting, 
would have been preferable for the 
additional reason that it would have 
allowed lawyers to better understand 
the changes that they are being asked 
to accept. Presently, an individual 
lawyer must read and synthesize 
both codes in order to make an 
intelligent comparison—a difficult 
task indeed. 

This is not to say that The Florida 
Bar has totally rejected the Kutak 


Commission’s work. In fact, the 
special committee approved several 
elements of the proposed code, 
including fee division based upon an 
acceptance of responsibility without 
a requirement for a division based 
upon actual work performed and the 
encouragement of written fee 
contracts. Furthermore, the 
committee pointed out that the 
Kutak proposals served a highly 
useful purpose in stimulating 
discussion and making lawyers 
cognizant of the need to examine 
their ethical precepts. However, the 
fact remains that the greater part of 
the Commission’s product was 
rejected. 

The Florida Bar is not opposed to 
change. In fact, it has always been a 
leader in all areas of our profession, 
including ethics and professional 
discipline. Moreover, the special 
committee itself recognized the need 
for periodic revisions and updating 
of the current Code, urging the 
Board of Governors to “have an 
existing or an additional standing 
committee charged with the 
continuing duty of reviewing, 
analyzing, and making recommen- 
dations to update and change the 
Code as conditions and circum- 
stances exist.” The Florida Bar 
cannot, however, lend its support to 
the Kutak Commission’s full draft. 

The Kutak Report is a fine 
beginning, one which The Florida 
Bar will not waste. The report can 
serve and has served as the catalyst 
for a much-needed re-evaluation of 
our profession’s code of ethics. 
Regardless of the results of the 
national discussion generated by the 
report, The Florida Bar will go 
forward, examine Florida’s Code of 
Professional Responsibility, and 
implement the changes necessary to 
make our Code effective, practical 
and understandable for the benefit of 
the Bar and the public. QO 


ECONOMIST 


WRONGFUL DEATH - PERSONAL INJURY AND DISABILITY 
OTHER SITUATIONS INVOLVING FUTURE MONETARY VALUE OR LOSS 
RESEARCH AND TESTIMONY FOR FLORIDA ATTORNEYS SINCE 1971 


J. FREMON JONES, PH.D. 
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EXECUTIVE DIRECTIONS 


John Harkness, Jr 


EXECUTIVE DIRECTOR 


The grievance system — 
how it works 

Upon assuming my position as 
executive director in June, one of the 
areas of responsibility that I had little 
understanding of was the Bar's 
grievance procedure. Of course, I 
had read the Integration Rule but 
really never thought about the 
process itself. 

This is the first part of two 
discussions on the grievance 
procedure. The first explains the 
system; the second will examine 
some common complaints and 
mistakes. The following is a 
summary of disciplinary procedures 
under Florida Bar Integration Rule 
article XI (as amended 1979): 


The grievance process is initiated 
upon receipt of a complaint from 
anyone possessing knowledge of an 
apparent violation of the Code of 
Professional Responsibility. 
Complaints are forwarded to the 
branch office of The Florida Bar 
which has jurisdiction over the 
individual attorney. Branch staff 
counsel docket and review 
complaints to determine general Bar 
jurisdiction. If branch staff counsel 
determines the Bar has jurisdiction, 
the complaint is forwarded to the 
appropriate grievance committee. 

The grievance committee, 
functioning much as a grand jury 
functions, usually holds evidentiary 
hearings to determine if probable 


cause for further disciplinary 
proceedings exists. The grievance 
committee may find no probable 
cause for further disciplinary 
proceedings; may find probable 


cause and direct staff counsel to draft - 


a formal complaint for filing with the 
Supreme Court of Florida; or the 
grievance committee may 
recommend that the accused lawyer 
be disciplined by the Board of 
Governors for private reprimand for 
minor misconduct. A _ grievance 
committee may also admonish a 
lawyer, despite finding no probable 
cause. 

All committee recommendations 
and decisions are reviewed by the 
designated reviewer (member of the 
Board of Governors) and _ staff 
counsel. If the designated reviewer 
or staff counsel disagrees with or 
questions the findings of the 
grievance committee, the matter is 
forwarded to the full Board of 
Governors of The Florida Bar for its 
review. 

In reviewing grievance committee 
action, the Board may affirm a 
grievance committee recom- 
mendation or its formal complaint, 
find no probable cause for further 
disciplinary proceedings, or remand 
the grievance committee recom- 
mendation or formal complaint to 
the committee for its further action. 
All recommendations of the 
grievance committee for private 
reprimand based upon minor 
misconduct are reviewed by the 
Board. If the recommendation is 
approved, the accused lawyer may 
be reprimanded by either the 
committee or the Board. However, if 
the accused lawyer rejects the 
approved recommendation, then a 
formal complaint will be filed as in 
those cases where probable cause has 
been found. 

If a formal complaint is not 
referred to the Board of Governors 
for its review, or if the Board of 
Governors orders the filing of a 
formal complaint after its review, the 
formal complaint is filed with the 
Supreme Court of Florida. The chief 
justice of the Supreme Court of 
Florida then appoints a circuit or 
county court judge as referee to try 
the cause. 


The referee considers the formal 
complaint and any other pertinent 
pleadings, hears evidence and 
renders his report with recom- 
mendations to the Supreme Court of 
Florida. A copy of the referee's 
report is served on The Florida Bar 
and upon the respondent. A copy of 
the record is also served upon the 
staff counsel, from whom other 
parties may purchase copies. 

The Florida Bar and the 
respondent have the right to appeal 
the referee’s report and recom- 
mendations by petition for review 
within 30 days after the mailing date 
of the letter serving the referee’s 
report upon the Bar and the accused 
lawyer. Usually the full Board of 
Governors reviews referee reports 
and determines the Bar’s position 
concerning appeal. However, if time 
restraints prohibit review by the full 
Board, the Board’s Executive 
Committee determines the Bar’s 
position. 

The Supreme Court of Florida 
reviews the referee’s report and 
recommendations together with any 
petitions for review filed by the 
parties and renders final disciplinary 
action. The Supreme Court may 
issue private reprimands, public 
reprimands, suspensions, or 
disbarments or place lawyers on 
probation. 

At any point in the proceedings 
where probable cause has been 
found, the accused lawyer may 
tender a conditional plea of guilty to 
the charges. If the accused lawyer 
tenders the conditional guilty plea 
prior to the filing of a formal 
complaint, staff counsel and the 
designated reviewer, upon 
agreement, advise the accused 
lawyer as to the type of discipline the 
accused lawyer may receive from 
either the Board or the Supreme 
Court. If the accused lawyer tenders 
the conditional guilty plea after the 
filing of a formal complaint, the 
matter is referred to the full Board of 
Governors of The Florida Bar which 
recommends suitable discipline to 
the referee. Conditional guilty pleas, 
also known as consent judgments, 
which call for public discipline, are 
subject to approval by the Supreme 
Court of Florida. o 
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Guaranteed One/Day filing of: 
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* COURIER SERVICES 


Immediate pick-up or delivery 
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* COURT REPORTING 

— Deposition rooms 

— Copy facilities 

* LEGAL RESEARCH 

— Briefs & Memorandums of law 
— Copies of Out of State Statutes 
— Legislative History 


When you call your “Capital Con- 
nection,” whether for a routine 
document transfer, or for an impor- 
tant corporate filing, you'll get the 
same guaranteed service. Always. 
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WITHIN 24 HOURS! 


UCC 11 RETRIEVALS 
WITHIN 24 HOURS! 
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cover postage & handling. 


THE AMERICAN 
LEGAL FOUNDATION 


220 W. Tharpe Street 
PO. Box 4141 Tallahassee, FL 32303 


Collect: (904) 385-2101 


the legal profession” 


© The American Legal Foundation, Inc. 1980 


“Legal services for. 
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ars, Florida National has 

invested hundreds illions of dollars for 
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Conflicting rights 
living 


A growing problem that threatens to 
undermine the entire condominium coneept 


Gary A. Poliakoff of Becker, Poliakoff & 
Streitfeld, P.A., Ft. Lauderdale, graduated 
from the University of South Carolina in 1966 
with a B.S. degree and the University of Miami 
School of Law in 1969 with the J.D. degree. He 
has been a panelist at the National 
Conferences on Community Associations, 
sponsored by the Community Associations 
Institute, and lecturer at the Annual 
Condominium Seminars, sponsored by The 
Florida Bar's Real Property, Probate and Trust 
Law Section. He participated with the Florida 
Law Revision Council in redrafting the state’s 
Condominium Act and, most recently, was a 
consultant to an interagency task force of the 
United States Department of Housing and 
Urban Development established by President 
Carter to draft federal condominium 
legislation. 


By Gary A. Poliakoff 


| with the prospect of having 
to register her cats, a condominium 
owner responds in anger accusing the 
board of issuing “Hitler-like 
commands.” “Next,” she notes, “they 
will be asking me to sign a document 
stating I will not replace my 
furniture...or my husband!” 

At a _ plush Brickell Avenue 
condominium in Miami a noncaring 
resident throws dog excrement from 
the balcony to the pool area. At 
another community an owner 
threatens to blast the president of the 
association with his shotgun for 
moving the owner’s bicycle from the 
common areas. 

Responding to complaints of dead 
chickens being placed on _ unit 
owners’ threshold, the association 
president is bitten on the leg by a 
cultist. A Broward attorney, when 
advised by the security guard that 
trailers and boats are not permitted 
on the condominium property, floors 
his accelerator and drives the boat 
and trailer through the guard house. 

A Hallandale condominium 
couple, sitting by their pool, get into 
an argument with two men. “I'll 
break every bone in your body,” one 
of the men threatens the husband. “Tl 
fix you, too,” he says, turning to the 
wife. The husband starts to get up to 
rescue his wife. The second man 
pulls the chair out from under him, 
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then pulls his swimming trunks down 
around his knees and “proceeds to 
strike and punch the plaintiff into a 
state of senselessness.”! All of this is 
recounted in a Broward circuit court 
suit, where the gentleman who 
alleges he suffered a heart attack is 
suing for damages.? 

While the related incidents may 
appear humorous in retrospect, they 
are manifestations of a_ serious 
growing problem which threatens to 
undermine the entire condominium 
concept. This article will examine the 
cause of community conflict and 
analyze the extent to which the 
community can go in promulgating 
and enforcing covenants and 
restrictions.° 


Causes of community friction 


Visualize, if you will, each 
condominium community as a giant 
caldron. The caldron simmers on a 
fire fueled by the American dream of 
traditional single family home 
ownership providing isolation from 
the day-to-day hassles of our lives 
and insulation from the outside 
world. We conceive our homes as our 
castles, in which we are king, where 
we can do as we please. 

The timber for our fire is our 
expectation of a “carefree” lifestyle, 
free from operational worries and 
personal responsibilities. Into the 
caldron we now place the ingredients 
for our condominium stew— 
individuals from diverse back- 


i ‘ 
| 
| 


grounds and from various walks of 
life. In many parts of our state we 
add a touch of international 
flavoring—a _ little multinational, 
multiethnic and multilingual! 

To ensure freshness we seek only 
the ripest of ingredients:4 young 
married, childless couples; empty 
nesters; and retirees. 

Keeping in mind the fact that our 
ideal ingredients are infected with a 
high degree of susceptibility to 
emotional and psychological 
traumas (e.g. nervous breakdowns, 
anxieties, mental illness, etc.) 
occasioned by normal life 
development (changing life styles, 
marriage, divorce, retirement, new 
jobs, relocation to new environ- 
ments, etc.), we add the spices— 
covenants and restrictions designed 
to control the mix in order to ensure a 
community of congenial ingredients: 
no children; no pets; no playing of 
radio after 9 p.m.; no use of pool after 
8 p.m.; no sales or leases without 
approval. 

What happens is a normal, and 
easily anticipated, reaction. The 
caldron is going to boil and erupt and 
someone is going to be burned. That 
someone may well be the entire 
condominium industry, unless we 
take the time to understand the 
nature and extent of the problem, 
and add the necessary herbs to 
reduce the boiling point. 


Reducing causes of 
community friction 


The solution to this problem rests 
in part with the developer, 
condominium owners, and_ the 
association. 

Condominium owners must be 
educated as to their roles and 
responsibilities as co-owners. Too 
many condominium owners think of 
themselves as tenants. As such, they 
expect a “landlord” always to be 
available to fix the plumbing or take 
care of problems which develop. 
The condominium concept will not 


work until all condominium owners 
understand that: they are the owners; 
they are responsible for the operation 
and maintenance of the community; 
they must share in the common 
expenses regardless of how high 
those expenses may be; and they 
must abide by the covenants and 
restrictions of the community. 

As to that final item, perhaps the 


Florida Fourth District Court of - 


Appeal said it best in the Sterling 
Village® decision, where it noted: 
Every man may justly consider his home his 
castle and himself the king thereof; 
nevertheless, his sovereign fiat to use his 
property as he pleases must yield, at least in 
degree, where ownership is in common or 
cooperation with others.’ 


Thresholds of covenant 
enforceability 


Human nature being what it is, 
there will always be recalcitrant 
owners. The question then becomes: 
“How far can the association go in 
promulgating and enforcing 
covenants, restrictions, and rules and 
regulations?” In responding to this 
inquiry one must first determine if 
the covenant in question reaches 
three thresholds: 

e Validity—The first threshold 
considers the same criteria used in 
evaluating any municipal or state 
ordinance. We ask five questions. Is 
the covenant... 

(1) Constitutional? A discrimina- 
tory restrictive covenant prohibiting 
sales to blacks would fail as being 
violative of the equal protection 
under the U.S. Constitution. 

(2) Reasonable? Age restrictions, 
for example, have been held to be “a 
reasonable means to accomplish the 
lawful purpose of providing 
appropriate facilities for the 
differing housing needs and desires 
of the varying age groups.”® 

(3) Equal, general and impartial 
in operation? 

(4) Certain and definite in its 
provisions? 
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(5) Not in conflict with general 


laws of the state or specific 
restrictions in the declaration and 
supportive documents? 

e Timeliness—The second 
threshold concerns itself with 
periods of time and uniformity of 
application. 

Thus, the Plaza Del Prado 
Condominium Association was 
denied an injunction to require 
removal of nonconforming balcony 
railing where the association failed to 
“assert itself sooner than one year 
after the alleged violations.”® 

The White Egret Condominium 
Association was denied the right to 
enforce its covenants against 
children where the restriction was 
“‘arbitrarily and selectively 
applied.”!° 

e Source of Power—Equally 
important in covenant enforcement 
is the third threshold, i.e., whether 
the person or persons exercising such 
power had the authority to do so. The 
Playa del Sol Condominium 
Association Board promulgated the 
following rule: 


Owners and lessees may designate members 
of their immediate family 2s guest occupants 
of their apartments in their absence...for 
periods of not to exceed 10 days in any 12- 
month period....Under no circumstances may 
members of the immediate family have over- 
night guests in the owner’s or lessee’s 
absence... 


Neuropsychology 


Laboratories 
Assessment of brain damage and 
consequent vocational, intellectual 

and personality deficits. 


Highland Park West Broward Mental 
General Health 


Hospital, 7380 
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The United States District Court for 
the Southern District of Florida held 
that the board did not have the 
power to promulgate such rules." 
The restriction would have been 
valid had it been imposed through an 


amendment of the declaration, 
approved by the requisite vote of the 
membership. 


Specific covenant enforcement 
The threshold test having been 
met, we can now examine specific 
covenants. 
e Restrictions on Age—The 
Florida Supreme Court has held that 


TRADEMARK 
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age restrictions ‘“‘are not 
constitutionally prohibited unless 
unreasonably or arbitrarily 
applied.”'2 In upholding age 
restrictions as “reasonable means to 
accomplish the lawful purpose of 
providing appropriate facilities for 
the differing housing needs and 
desires of the varying age groups”! 
the court rejected the argument that 
such restrictions were zoning 
ordinances adopted under police 
power. Rather, the court considered 
the restrictions to be: 


a mutual agreement entered into by all 
condominium apartment owners of the 
complex. With this type of land use restriction, 
an individual can choose at the time of 
purchase whether to sign an agreement with 
these restrictions or limitations. Reasonable 
restrictions concerning use, occupancy, and 
transfer of condominium units are necessary 
for the operation and protection of the owners 
in the condominium concept. 


The court further held: 


Therefore, it is our view that a condominium 
restriction or limitation does not inherently 
violate fundamental rights and may be 
enforced if it serves a legitimate purpose and is 
reasonably applied." 


However, the court refused to 
enforce the age restriction at the 
White Egret Condominium because 
it found “at least six other children 
under the age of 12 were living in this 
condominium complex.”!5 Thus, the 
association’s attempt to enforce the 
restriction against the unit owners 
“constituted unequal and arbitrary 
enforcement of the restriction.”!® 
The association was estopped from 
selectively enforcing the age 
restriction. 


e Restrictions Against Pets— 
Why can the Saverios at Winston 
Towers 200 keep their dog, while the 
Kohlbrands at Wilshire Condomin- 
ium must remove theirs? At the 
Wilshire Condominium the 
following amendment was added to 
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the declaration by the requisite vote 
of the members: 

Dwelling unit owners..who own dogs 
(commonly known as lap dogs) at the time of 
purchase of such dwelling unit shall be 
permitted to keep and harbor them in the 
condominium, provided, however, that such 
dog shall not be replaced upon death or 
otherwise. Inno event shall any pet of any kind 
be permitted in the swimming pool area or in 
any of the common elements of the 
condominium unless on a leash or carried. 

Subsequent to the passage of the 
amendment, the Kohlbrands 
purchased their condominium unit. 
In enforcing the restriction the 
Fourth District Court of Appeal held: 
We adopt the view that a restriction against the 
replacement of dogs is reasonably consistent 
with principles that promote the health, 
happiness and peace of mind of unit owners 
living in close proximity." 

At Winston Towers 200, on the 
other hand, a similar amendment was 
held invalid where the association 
sought to apply retroactively its 
provisions against a dog already on 
the premises.!8 

e Alterations to Common 
Elements—As a general rule, unit 
owners may not alter the common 
elements without the express written 
approval of the board;!* and in some 
cases the concurrence of the 
members of the association. Where 
unit owners have made alterations 
without the board’s approval, the 
courts have ordered the removal of 
the unauthorized alteration.” 

e Restrictions on Leasing—The 
trend in Florida is to uphold 
restrictions against leasing providing 
that the restrictions are recorded as 
part of the declaration of 
condominium or amendments 
thereto. Rejecting the argument that 
such restrictions constitute an 
“unlawful restraint on alienation,”2! 
the courts have upheld a provision in 
a declaration granting the developer 
the exclusive right to rent units held 


Sts, 
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by the developer and units sold to 
members;” a restriction prohibiting 
leasing more than once during the 
entire term of ownership; and, a 
prohibition against leasing as a 
regular practice.*4 In addition, the 
court has held that the refusal to 
allow a unit owner who was 
delinquent in assessments to rent his 
unit was reasonable. 

e Restrictions on Sale; Rights of 
First Refusal—Also known as 
“preemptive rights,” the right-of-first 
refusal, whereby the association or its 
members are given the first right to 
purchase a unit on the same terms 
and conditions as that offered a third 
party, have been held not to be illegal 
restraints on the alienation of 
property, and are enforceable “if 
they are confined to lawful purposes, 
are within reasonable bounds, and 
are expressed in clear language.”?6 
The association does not have to 
exercise the right of first refusal 
where the application on its face 
evidences violation of the covenants 
and restriction.2” 

e Nuisance—At the Palm Bay 
Towers Condominium, a condomin- 
ium unit owner sued another unit 
owner to enjoin the latter from 
making excessive noise. The 
declaration prohibited “‘nui- 
sance...upon condominium 
property.” The court ruled that even 
if the excessive noise did not 
constitute a legal nuisance, a unit 
owner had a right of action against 
his neighbor for breach of contract 
rights arising out of the provision of 
the declaration which stated that a 
unit owner should not use _ his 
property so as to be an unreasonable 
source of annoyance to other unit 
owners or to interfere with the peace- 
ful and proper use of property by any 
condominium owner. Here again, 
the question of reasonableness arises 


and the court must decide on a case 
by case basis whether a particular 
activity is an actionable nuisance.** 
Similarly, at the Coronado 
Condominium, unit owners alleged 
that noises from an uninsulated and 
uncovered portion of the lobby 


above their unit disturbed them so as - 


to deprive them of free use and 
enjoyment of their apartment. The 
court held that the owners were 
entitled to injunctive relief to abate 
such nuisance.*® 

e Rules—Where the board 
adopted a rule prohibiting alcoholic 
beverages in the clubhouse and 
adjacent common areas the court 
held that “the test is reasonableness. 
If a rule is reasonable the association 
can adopt it; if not, it cannot.”** This 
one was. 


Estoppel and other defenses 
to covenant enforcement 


Sometimes, even though actions of 
a unit owner violate the covenant or 
rules of the condominium, attempts 
at enforcement may lose. At the 
Plaza del Prado Condominium, the 
association was estopped from 
claiming lack of compliance with the 
bylaws by a unit owner who installed 
nonconforming terrace railings. 
More than one year had elapsed after 
the changes were made before the 
association notified the unit owners 
that they were in violation of bylaws 
and demanded that original railings 
be restored.*! Similarly, at the Fifty- 
Six Sixty Collins Avenue Condomin- 
ium, the association was denied an 
injunction against an owner who had 
installed shutters on a_ balcony 
because the association’s action was 
too late and inconsistent with other 
actions.*2 


The next frontier 


Part of the enjoyment of 
condominium practice relates to the 
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fact that the practitioner is living the 
evolution of a whole new body of 
law. Eighty-five percent of all 
appellate decisions in condominium 
law have been decided in the past 
five years and each decision has 
raised new issues to be decided. One 
unresolved issue concerns the 
obligation for restoration of walls 
and internal improvements to an 
individual unit damaged while 
repairing common elements. For 
example, if the association must open 
a wall, tearing the wallpaper, to 
repair a plumbing line, who is 
responsible for restoration? 

For those who have not 
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experienced the potential problems, 
be forewarned that the wallpaper 
which you thought was purchased at 
the local discount store was a hand 
painted original from Italy. A 
solution to the problem may rest in 
the ancient common law evolved 
theory of “necessity.” It has been 
applied in situations such as a 
Montena case, where the Supreme 
Court of Montana held that a 
property owner’s claim against a 
defendant’s airplane which dropped 
aerial fire retardant over plaintiff's 
property during a forest fire, with 
resulting property damage, should 
be dismissed.*? Characterizing the 
defendant’s action as occurring at a 
time of public necessity, the court 
noted: 


There exists an implied agreement of every 
member of society that his own individual 
welfare shall, in cases of necessity, yield to that 
of the community, and that his property, 
liberty and life shall, under certain 
circumstances, be placed in jeopardy or even 
sacrificed for the public good.™ 


The best approach for eliminating 
potential conflicts in community 
living is through the education of 
condominium owners as to their 
rights and responsibilities. Where 
covenants are violated, the trend of 
the courts is to enforce those 
covenants and restrictions which are 
reasonable and are disclosed at the 
time of purchase. o 


! The Miami Herald, October 29, 1979. 

21d. 

3 We are concerned with the erosion of the 
concept of “Dominium Plenum,” i.e., “full 
ownership.” BLack’s Law Dictionary 574 (4th 
ed. 1957). 

4On June 29, 1974, the House of 
Representatives amended the Housing and 
Community Development Act of 1974, Pub. L. 
No. 93-383, 88 Stat. 633 (codified in scattered 
sections of 5, 12, 20, 31, 40, 42, 49 U.S.C.), 
directing the Secretary of Housing and Urban 
Development to conduct a_ study of 
condominium and cooperative housing. The 
result, the HUD Condominium/Cooperative 
Study, was published in three volumes in July, 
1975. 
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5 Dr. Haggard, Fourth Institute on 
Condominium and Cluster Housing 
sponsored by the University of Miami Law 
Center at the Fourth Institute on 
Condominium and Cluster Housing (October 
5-6, 1979), recommended the following 
actions which can be taken by a developer 
(particularly where a conversion from rental 
to condominium is involved): 

(a) He can learn to empathize with and 
become more aware of the (often irrational) 
feelings of the buyers, especially those who 
feel helpless and vulnerable, and whose lives 
are disrupted by the conversion. An increase in 
the developer's awareness of the buyers’ 
situation and feelings should lend him and his 
staff to try to avoid the kinds of attitudes and 
actions that may irritate an already touchy 
relationship and also, when possible, to 
minimize unnecessary irritations. 

(b) He can select for his staff persons who 
not only are technically competent (e.g., 
successful at making sales) but who also are 
sensitive to the feelings and needs of others, 
and whose personal integrity and emotional 
maturity are obvious to the buyer. That is, 
since the staff personnel are, in fact, the 
personal representatives of the developer, the 
buyer should be aware that each staff member 
he deals with can be trusted to act according to 
his interests as well as those of the developer. 
The personal integrity and emotional maturity 
of the staff are especially important since, 
human nature being what it is, persons weak in 
these characteristics may find it all too easy to 
inflate their own sense of self-importance at 
the expense of others, especially those in a 
dependent position. 

(c) He can make use of the opportunities 
to decrease the antagonism between himself 
and the former tenants. For example, he or 
someone on his staff can meet with the leaders 
among the group of former tenants to increase 
the two-way communication and mutual 
understanding between himself, his staff, and 
the buyers in terms of their common concerns. 
By virtue of their existing friendships, the prior 
tenants are the natural core of animportant “in 
group.” They not only tend to stand by each 
other, but also their attitudes, etc., help to 
shape those of the “outsiders” who also have 
bought into the condominium, and thus they 
can serve as an ally to, or an enemy of, the 
developer. 

(d) He can create a staff position for an 
ombudsman, whose sole responsibility should 
be to deal with the interests and concerns of 
the buyers. Thus, he may serve as an advocate, 
or as a teacher, or as a counselor, or just as an 
interested listener—or in whatever role will 
help the buyer to understand better: his 
concerns and how to deal with them, that he 
has access to the developer through the 
ombudsman, that his concerns will be taken 
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seriously and, if they can be shown to have 
merit, acted upon. Staff personnel with other 
responsibilities should not be required to 
choose between them and the concerns of the 
individuals who will be the owners of the 
condominium. Or, in other words, it should be 
true that condominiums are for the people 
who will live in them. 


6 Sterling Village Condominium, Inc. v. 
Breitenbach, 251 So.2d 685 (Fla. 4th D.C.A. 
1971). 

7]d.; also see White Egret Condominium, 
Inc. v. Franklin, 379 So.2d 346 (Fla. 1979). 

8 White Egret Condominium, Inc. v. 
Franklin, 379 So.2d 346 (Fla. 1979). 

§ Plaza Del Prado Condominium Ass'n, Inc. 
v. Richman, 345 So.2d 851 (Fla. 3d D.C.A. 
1977). 

10 White Egret Condominium, Inc. v. 
Franklin, 379 So.2d 346 (Fla. 1979). 

1! Maurakis v. Plaza Del Sol Ass’n, Inc. 
Supp. (S.D. Fla. 1978) citing the 
case of Pepe v. Whispering Sands 
Condominium Association, Inc., 351 So.2d 755 
(Fla. 2d D.C.A. 1977) the court noted: 

“A declaration of a condominium is more than 
a mere contract spelling out mutual rights and 
obligations of the parties thereto—it assumes 
some of the attributes of a covenant running 
with the land, circumscribing the extent and 
limits of the enjoyment and use of real 
property. Stated otherwise, it spells out the 
true extent of the purchased, and thus granted, 
use interest therein. Absent consent, or an 
amendment of the declaration of 
condominium as may be provided for in such 
declaration, or as may be provided by statute 
in the absence of such a provision, this 
enjoyment and use cannot be impaired or 
dismissed.” 

12 White Egret Condominium, Inc. v. 
Franklin, 379 So.2d 346 (Fla. 1979). 

13 

15 Td. 

16 Td. 

17 Wilshire Condominium Ass’n, Inc. v. 
Kohlbrand, 368 So.2d 269 (Fla. 4th D.C.A. 
1979). 

18 Winston Towers 200 Ass’n, Inc. v. Saverio, 
360 So.2d 470 (Fla. 3d D.C.A. 1978). 

19 Such was the fate of the Breitenbachs at the 

Sterling Village Condominium where the 
court stated: 
“Patently, the substitution of glass jalousies for 
wire screening is a change in the elements and 
specifications of the enclosures as they were 
originally designed or existing at the time of 
the change. It is equally apparent that this 
change affects and influences the function, use 
and appearance of the building.... 


...the substitution...was material and 
substantial alteration...and...consent was 


iff 
= 


required to be given by the association...” 


Sterling Village Condominium, Inc. v. 
Breitenbach, 251 So.2d 685 (Fla. 4th D.C.A. 
1971). 


20 At the Fountains of Palm Beach 

Condominium, the Farkases were compelled 
to remove a patio poured on the common 
elements where the court found: 
“The statement by the Board of Directors that 
it had no legal authority to give its permission 
was not a form of assent, nor even an imitation 
of tactic approval. Neither can the 
noncommittal, though apparently rather 
favorable, attitude of the management firm be 
said to have justified any belief by the owners 
that she could safely ignore the requirement of 
the Declaration of Condominium that she 
obtain the prior written consent of both 
management and the association before 
altering the common elements.” The 
Fountains of Palm Beach Condominium, Inc. 
No.5 v. Farkas, 355 So.2d 163 (Fla. 4th D.C.A. 
1978). 


21 See Holiday Out in America at St. Lucie, 
Inc. v. Duffy, 285 So.2d 63 (Fla. 4th D.C.A. 
1973). 

22 Td. 


23 Kroop v. Caravelle Condominium, Inc., 
323 So.2d 307 (Fla. 3d D.C.A. 1975). 


24 Seagate Condominium Ass’n, Inc. v. 
Duffy, 380 So.2d 484 (Fla. 4th D.C.A. 1976). 

2 Pine Island Ridge Condominium “F” 
Ass’n, Inc. v. Waters, 374 So.2d 1033 (Fla. 4th 
D.C.A. 1979). 


26 Chianese v. Culley, 397 F.Supp. 1344 (S.D. 
Fla. 1975). 

27 Coquina Club, Inc. v. Mantz, 342 So.2d 112 
(Fla. 2d D.C.A. 1977). At the Coquina Club 
Condominium, where the association refused 
to purchase a unit, the court held: 

“This bifurcated application procedure, 
although not explicitly delineated in the 
condominium documents, is required since to 
hold otherwise would enable any present or 
future apartment owner to procure any 
potential buyer, have the person make 
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application for membership in the association, 
and upon denial require the condominium 
association to provide a purchaser or purchase 
the condominium themselves. This type of 
arrangement, fraught with collusive 
possibilities, was certainly not intended or 
expected when the provisions of the 
declaration were drafted. 

*8 Candib v. Carver, 344 So.2d 1312 (Fla. 3d 
D.C.A. 1977). 

28 Baum v. Coronado Condominium Ass’n, 
Inc., 376 So.2d 914 (Fla. 3d D.C.A. 1979). 

3% Hidden Harbour Estates, Inc. v. Norman, 
309 So.2d 179 (Fla. 4th D.C.A. 1975). 

3! Plaza del Prado Condominium Ass'n, Inc. 
v. Richman, 345 So.2d 851 (Fla. 3d D.C.A. 
1977). 

%2 See also Fifty-Six Sixty Collins Avenue 
Condominium, Inc. v. Dawson, 345 So.2d 432 
(Fla. 3d D.C.A. 1978). 

33 Stocking v. Johnson Flying Service, 387 
(Mont. 1963). 
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Condominium 


eonstruction litigation 


Resolving those building disputes between 
unit owners and developers 


By Robert J. Manne 


W:: the phenomenal growth of 
the condominium form of real 
property ownership in Florida 
during the past decade and a half, 
there has developed a corresponding 
increase in the law relating to 
condominiums. Whereas just 15 
years ago there were only two 
appellate decisions in Florida dealing 
with condominiums and virtually no 
statutory law,! by the end of 1979 the 
appellate courts had rendered 234 
decisions relating to condominiums, 
and the legislature had enacted an 


Robert J. Manne received his B.A. degree 
magna cum laude from the State University of 
New York at Albany in 1974, and his J.D. cum 
laude from Brooklyn Law School in 1977. He is 
an associate with the law firm of Becker, 
Poliakoff & Streitfeld, P.A. in Fort 
Lauderdale. Manne represents numerous 
condominium communities in the area of 
construction litigation. 
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entire chapter devoted to 
condominiums.” 

As might be expected, the 
litigation has covered a myriad of 
areas ranging from the constitution- 
ality of precluding children from 
residing in condominium communi- 
ties®, to the validity of the 99-year 
recreational leases, to the installation 
of shutters on a unit owner’s private 
balcony.* 

One of the major sources of 
disputes between unit owners and 
developers of condominiums has 
been the conflict over improper 
construction of the buildings. 
Essentially, the battle line has been 
drawn and now it is up to the courts 
and legislature to determine the 
rights and obligations of the parties. 

As in the sale of any product, there 
are always going to be a few 
producers of high-quality products 
and some whose products are 
substandard, with many or most 
being somewhere in between. As in 
the rest of the marketplace, it would 
be expected that one should get what 
he pays for. The purchaser who pays 
for a Pinto cannot expect a Mercedes 
and, likewise, one who bargains for a 
Mercedes should not have a Pinto 
thrust upon him. 

In either case, though, the buyer is 
clearly entitled to a car which meets 
certain minimum standards; that is 
brakes which work and gas tanks 
which do no explode upon slight 
impact. Similarly, a purchaser of a 
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condominium, be it a high or low 
priced one, is entitled to walls which 
are properly fireproofed in 
accordance with building codes 
which establish minimum standards 
of construction, and a roof which 
does not leak. 

The purpose of this article is to 
analyze the substantive theories 
available to condominium unit 
owners in their efforts against 
builder-developers for defective 
construction and to address some of 
the novel issues which have arisen. 
The article is limited only to actions 
against builder-developers and does 
not cover design professionals such 
as engineers and architects, 
independent contractors, subcon- 
tractors or governmental agencies, 
any of whom may also have liability 
for the defective construction. 


Parties 


Let us first look at the threshold 
question: Who is the proper party 
plaintiff to the action? Inasmuch as 
each of the unit owners owns an 
undivided share in the common 
elements,® each has an interest in the 
action. Since most times, due to the 
number of people involved, it would 
be impractical to name all of the unit 
owners as plaintiffs, a class action on 
behalf of the unit owners is 
appropriate. 

Prior to 1976 such a class action 
was treated no differently 
procedurally than any other class 
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action. The representative of the 
class brought the action pursuant to 
Fla.R.Civ.P. 1.220(a), and had to 
plead the seven criteria for properly 
maintaining a class action.® 

In 1976 the Supreme Court of 
Florida, in Avila South Condomin- 
ium Association wv. Kappa 
Corporation,’ elected to adopt a class 
action rule of procedure® permitting 
a condominium association to bring an 
action on behalf of the unit owners 
for certain matters of common 
inverest.2 The court, citing the 
“peculiar feature of condominium 
development ownership and 
operation,”!° adopted the substance 
of the statute as Fla.R.Civ.P. 
1.220(b), thereby permitting an 
association to maintain a class action 
on behalf of the unit owners for 
matters of common interest, 
including the common elements, 
roofs, structural components and 
mechanical, electrical and plumbing 
elements.!! 

Subsequent to its adoption of Rule 
1.220(b) in Avila, the Supreme Court 
reaffirmed the decision in a petition 
brought by The Florida Bar to 
modify the rule.'!2 The court, in 
responding to argument that the rule 
was unnecessary, stated: 

We believe that as to controversies affecting 
the matters of common interest recited in Rule 
1.220(b), the condominium association, 
without more, should be construed to 


represent the class composed of its members 
as a matter of law.'3 


The right of the condominium 
association to maintain a class action 
on behalf of its unit owner members 
was firmly established—and has 
been reaffirmed by the Florida 
Supreme Court as recently as 
October 1980.'* 


Causes of action 


Although Rule 1.220(b) creates the 
procedural vehicle by which the 
condominium association can bring a 
class action, it does not establish 
substantive rights for the association 
or its members. One must turn to case 
and statutory authority for this. 


If the development of condo- 
minium construction litigation can be 
compared to the construction of a 
building, then Gable v. Silver is 
clearly the foundation. Undoubtedly 
Gable was significant because it 
extended implied warranties of 
fitness and merchantability to 
purchasers of new condominium 
units. However, of broader 
significance is its reflection of an 
entirely new approach by the courts 
in Florida toward the sale of housing 
to consumers, be they single family 
homes or condominiums. Prior to 
Gable the Florida courts never 
applied products liability theories to 
cases on defective construction. The 
traditional notion was that such 
theories did not apply to the sale of 
realty but only to chattels.'® After 
holding that a defective air 
conditioning system involved was 
realty, the court joined an ever 
growing minority of states which had 
adopted the extension of implied 
warranties, a products liability 
theory, to The court 
reasoned that there was simply no 
cause to distinguish between the sale 
of chattels and the sale of realty.'® 

Thus, the question which now 
arises and with which the courts have 
more recently begun to deal, is how 
should the products liability theories 
be applied to the sale of 
condominium units and their unique 
features. 

e Implied Warranties at Common 
Law—By this statement, the court in 
Gable left no doubt that the implied 
warranties of fitness and 
merchantability applied to the sale of 
a new condominium unit: 


We are convinced, based upon present day 
trends, logic, and practical justice in realty 
dealings, that of the two posible rulings, the 
one we here announce is highly preferrable. 
Thus, we flatly declare that the implied 
warranties of fitness and merchantability 
extend to the purchase of new condominiums 
in Florida from builders.'® 


One question that was left open is 
exactly what the “implied warranties 
of fitness and merchantability” are. 
Do these warranties simply mean 


that the condominium purchaser is 
entitled only to a dwelling which is 
reasonably fit for use as a residence, 
that is “habitable,” or do they extend 
beyond that? It would appear that 
the latter is the case. 

In Gable the defect complained of 
was an air conditioning system which 
was nonfunctional. Although a 
nonfunctioning air conditioning 
system is undoubtedly an 
inconvenience to the unit owners, it 
would not render the premises unfit 
as a residence because many people, 
even in South Florida, live in homes 
Or apartments without air 
conditioning. None of these homes or 
apartments is considered uninhab- 
table simply because it lacks air 
conditioning. 

Similarly, in David v. Bt] Holding 
Corp.,”° the unit owners brought an 
action against the developer-builder 
for failing to construct the party walls 
of the condominium in accordance 
with the specifications set out in the 
building plans filed with the local 
building department, which resulted 
in insufficient sound insulation. The 
Third District Court of Appeal, in 
reversing the lower court, held that 
the developer breached the implied 
warranties of fitness and merchant- 
ability by failing to build in accord- 
ance with these specifications. 

The court in David appeared to be 
extending the warranties beyond the 
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test of fitness for a residence, to 
require construction to be in 
accordance with the plans filed with 
the appropriate building depart- 
ment.2! 

Just when it appeared that Gable 
and David were establishing a trend 
against the habitability test, the 
Second District Court of Appeal 
reversed it in a case decided at about 
the same time as David. In Putnam v. 
Roudebush,” the court reversed a 
judgment in favor of the unit owners 
against the developer for a noisy air 
conditioning system and indicated 
that habitability may be the test.” 


Finally, the notion that habitability 
is the test for fitness and 
merchantability was clearly rejected 
by a recent circuit court decision 
which is currently on appeal before 
the Fourth District Court of 
Appeal.” In that case the court, after 
a nonjury trial, held that the 
condominium association could 
recover damages from the developer 
for, among other things, failure to 
provide decorative aluminum 
fencing around the air conditioners 
on the roof as called for in the plans 
filed with the building department of 
the local municipality. Although the 
court did not discuss the fencing in 
terms of the warranties of fitness and 
merchantability, it did state that the 
basis of its decision was that plaintiffs 
“did not receive what they had 
bargained for.” 


Thus, despite the aberration of the 
Second District in Putnam, it would 
seem that based upon the facts in 
Gable and the holding of David v. 
Bw], it is not necessary to prove that 
the building is uninhabitable in order 
to recover for breach of implied 
warranty. 

e Statutory Warranties—With the 
enactment to the 1974 Supplement to 
Condominium Act, the Florida 
Legislature first provided for 
statutory warranties.” The warranty 
given is “an implied warranty of 
fitness and merchantability for the 
purposes or uses intended.”26 

Whether this language creates a 
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different warranty from the common 
law warranty is doubtful but the issue 
has not yet been brought before the 
courts. 

In addition to the warranties 
established in the Condominium Act, 
the legislature enacted a statute in 
1974 which provided a civil action 
for damages incurred as a result of 
failure to comply with minimum 
standards established in building 
codes.?’ The remedy provided in that 
statute is not an alternative to other 
remedies but supplements them.” 


e Negligence—In addition to the 
contractual theory upon which 
breach of implied warranty is based, 
the unit owners also have an action 
based upon tort theory in negligence. 
Unlike warranty, the issue in 
negligence is whether the developer 
failed to use reasonable care and thus 
violated a legal duty to the unit 
owners. 


The courts in Florida have left no 
doubt that the theory applies to 
defective construction of both single 
family residences? and condo- 
miniums.*° Although one state has 
held that an action in negligence does 
not lie,*! all other states which have 
addressed the issue, including 
Florida, have held that the defective 
building itself is sufficient to support 
a cause of action in negligence, 
absent a showing of physical injury to 
person or property other than the 
defective building itself.*? 


On the issue of proof, the test as in 
any negligence case, is whether the 
developer exercised reasonable care 
in the construction of the 
condominium. Similar to the 
warranty requirement in David that 
the building must be constructed 
in accordance with the plans filed 
with the local building department, it 
would appear that failure to build in 
compliance with a statute such as the 
local building code would permit 
recovery based upon negligence per 
se. 
The test for a negligence per se 
theory is whether the plaintiff has 
suffered damages of the kind which 
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the statute was designed to prevent.** 
Inasmuch as the purpose of building 
codes, which in many cases establish 
minimum standards of construction, 
is to protect the public from faulty 
construction, failure to build in 
accordance with code requirements 
constitutes negligence per se. 
Moreover, custom and usage in the 
industry is not a defense to a code 
violation.*4 


So far, the courts have 
said the rights of subse- 
quent purchasers will be 
limited in one area— 
implied warranty— 
although the nature and 
extent of the limitations 
remain undefined. 


e Strict liability—If an action for 
defective construction of 
condominium buildings is to be 
treated as a products liability case, is 
strict liability in tort a viable cause of 
action against the developer? 

The State of Florida, in West v. 
Caterpillar Tractor Co.,> adopted 
the doctrine of strict liability as set 
forth in American Law Institute 
Restatement (Second) of Torts, 
§402A. However, the appellate 
courts have yet to rule on whether 
this applies to the defective 
construction of a condominium. 

Two main contentions have been 
posed in opposition to the use of the 
strict liability theory. First, does it 
apply to the sale of realty, and 
second, must the plaintiff suffer 
damage in addition to repairing the 
defective product? 

With respect to its application to 
the sale of realty, the analysis of the 
court in Gable is significant. As 


; 


discussed previously, the court 
joined the growing trend of states 
which rejected the doctrine of caveat 
emptor in the sale of realty and held 
that, as with any “product,” the 
implied warranty of fitness and 
merchantability applied.*” 

As to the issue of the type of 
damage necessary, the Restatement 
§402A states that the seller is “subject 
to liability for physical harm thereby 
caused to the ultimate user or 
consumer or his property” (emphasis 
supplied.) Clearly property damage 
is sufficient but can the property 
damage be only the defective 
condition of the building itself? 

Two decisions have discussed the 
issue in dicta but neither has 
answered the question.** In 
Strathmore Riverside Villas 
Condominium v. Paver Develop- 
ment Corp.,® the Second District 
Court of Appeal in a footnote simply 
stated that the Supreme Court had 
left the issue open when it held that 
the strict liability principle was 
announced with respect to physical 
harm caused by the defective 
product.*° 

The same court in Navajo Circle, 
Inc. v. Development Concepts, 
Inc.,*! a case in which the physical 
harm included damage to the roof 
itself, among other things, hinted that 
strict liability might apply if the 
condition was inherently dangerous 
or created an unreasonable risk of 
injury.*? 

Thus, that court has indicated that 
the issue is one which remains to be 
decided. 


Subsequent purchasers 


Assuming for the moment that 
each of the three causes of action 
discussed above is available to the 
condominium association, how are 
the theories affected by the fact that 
by the time the action is filed and 
tried there will undoubtedly be 
members of the association who did 
not purchase directly from the 
developer, but purchased on resale 
from unit owners other than the 
developer? Do these subsequent or 


remote purchasers have the same 
rights vis-a-vis the developer as 
original purchasers or are their rights 
limited? So far the courts have said 
the rights of subsequent purchasers 
will be limited in one area, implied 
warranty, although the nature and 
extent of the limitations remain 
undefined. 

e Implied Warranty at Common 
Law—In Gable v. Silver, the court 
specifically stated that it was 
extending the implied warranty of 
fitness and merchantability to 
purchasers of new condominiums. 
The instant case deals with the first purchasers 
of condominium homes. We ponder, but do 
not decide, what result would occur if more 
remote purchasers were involved. We 
recognize that liability must have an end but 
question the creation of any artificial limits of 
either time or remoteness to the original 
purchaser. We also realize and memorialize 
that our facts limit our decision to the sale of 
new homes or condominiums. 

In two recent cases the question 
pondered by the court has been 
answered and the answer in each 
case has been that due to a lack of 
privity, the cause of action inimplied 
warranty would not extend to 
subsequent purchasers. 

In Strathmore Riverside Villas 
Condominium v. Paver Develop- 
ment Corp.,** the Second District 
Court of Appeal, based upon a 
Mississippi case,* affirmed the 
granting of a motion to dismiss two 
implied warranty counts of a 


complaint brought on behalf of 
subsequent purchasers. The court 
reasoned that warranty is a 
contractual action and that where 
there is a lack of privity between 
subsequent purchasers and_ the 
developer a cause of action in 
implied warranty will not lie. In 
rejecting the subsequent purchaser 
cause of action in implied warranty, 
the court went on to state that many 
“unforeseen ramifications” could 
arise if developers were held liable to 
subsequent purchasers and that these 
counts should be dismissed. 

Less than a year after the decision 
in Strathmore the Fourth District 
Court of Appeal similarly affirmed 
the granting of a motion to dismiss an 
implied warranty count as_ to 
subsequent purchasers based on the 
authority of Strathmore.“ Although 
at first it would seem that the 
question of the Gable court 
regarding the “creation of artificial 
limits on either time or remoteness to 
the original purchaser” was 
answered by precluding subsequent 
purchasers from suing in implied 
warranty, the two decisions really 
left many more questions to be 
resolved. 

At what point does one determine 
which unit owners are to be classified 
as original purchasers and which are 
to be considered subsequent 
purchasers? At the time the action is 
filed? At trial? After appeal? Thus, 
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delay by the developer could be of 
great benefit if it resulted in a 
reduction in the number of unit 
owners to whom he would be liable. 
Moreover, the more serious the 
construction problems in the 
building the more likely the chance 
that many original purchasers would 
have sold, thereby creating a larger 
group of subsequent purchasers to 
whom the developer is not liable in 
implied warranty. Finally, what if a 
developer sells units to a middleman 
or speculator who never resides in 
the units but immediately resells 
them? Are these people not entitled 
to an implied warranty. 

However, it is possible that the 
problems raised above may be more 
theoretical than practical. 

In both Strathmore and 
Parliament, the question on appeal 
was whether subsequent purchasers 
could properly state a cause of action 
in implied warranty and both courts 
answered the question negatively. 
They did not decide the issue of what 
damages the original purchasers 
were entitled to for breach of these 
warranties. 

By definition each unit owner 
owns an undivided interest, not a 
proportionate share in the common 
elements of the condominium. The 
argument can then be made that as an 
owner of an undivided interest in the 
common elements, each unit owner 
is entitled to have the entire common 
elements repaired.*® 

Thus, it could be claimed that as 
long as there is one original purchaser 
still in privity with the developer, 
that unit owner is entitled to recover 
damages to remedy all of the defects 
in the common elements.*° 


e Statutory Warranties—As 


discussed previously, with the 
enactment of F.S. §711.65 (1974), 
effective October 1, 1974, the 
legislature established a statutory 
implied warranty of fitness as to 
condominiums where 10 percent of 
the units had contracts for sale prior 
to July 1, 1974, or where construction 
of the building had commenced 
prior to that date. This statutory 
warranty specifically provided: “(2) 
This implied warranty shall inure to 
the benefit of each owner and his 
successor owners, and to the benefit 
of a developer. . . 

With the enactment of Chapter 718 
(effective January 1, 1977) the 
language of the warranty statute was 
revised to eliminate the language 
relating to subsequent purchasers. It 
provided that the developer granted 
an implied warranty “to the 
purchaser of each unit”? and omitted 
the previous language on subsequent 
purchasers. It is not known whether 
the subsequent purchaser language 
was eliminated to effectuate an 
intent to change the law, or to 
eliminate superfluous language since 
the simple use of the word 
“purchaser” in the 1976 Act might 
encompass subsequent purchasers. 
In any case, in 1979 the legislature 
amended the Act again to reinsert the 
subsequent purchaser language.’ 
Thus, the statutory rights of the 
subsequent purchaser may be 
influenced significantly by the time 
period involved. 

e Negligence & Strict Liability— 
Unlike warranty, which finds its 
origin in contract, negligence and 
strict liability are tort theories. 
Whereas privity is an important 


factor in breach of warranty, the test 
in tort theory is foreseeability. Thus, 
the question in determining whether 
subsequent purchasers are to be 
included in negligence and strict 
liability tort actions is whether the 
subsequent purchasers are 
foreseeable plaintiffs. With respect 
to the negligence cause of action, the 
courts have answered the question 
affirmatively:>* 


We have carefully reviewed the law on this 
point and find that privity of contract is not an 
essential element in a negligence suit between 
a subsequent purchaser and the builder of a 
condominium project.* 


Although the issue has not been 
decided as to the strict liability 
theory since it is based in tort rather 
than contract, it would appear that if 
strict liability is a valid cause of 
action an analysis similar to that used 
in negligence would apply. 
Moreover the language of the 
Restatement, as adopted by the 
Supreme Court in West, seems to 
encompass subsequent purchasers 
since it provides for liability to 
“ultimate users or consumers.”>® 


Conclusion 


In light of the fact that often times 
when an area of law isa century old it 
is referred to as being a relatively 
new area, the most appropriate 
summary which can be made of 
condominium construction law is 
that it is in its infancy. 


Inasmuch as Florida is the state 
where the condominium boom 
began, it is reasonable to expect that 
Florida will, likewise, be the 
trailblazer in this field as the many 
unresolved questions are answered 
by its courts. Probably the best that 


can be hoped for is that the courts 
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liable on a fraud theory for a latent defect in 
construction where the seller had, during sales 
talk, stated the house was “well constructed.” 


'7 958 So.2d at 14-17. 

“Undoubtedly, the law regarding the 
liability of a builder-vendor of new houses is 
changing. The above cases indicate a growing 
trend away from caveat emptor and toward 
the theory of implied warranty. The 
movement brings the law much closer to the 
realities of the market for new homes than 
does the anachronistic maxim of caveat 
emptor. “The law should be based on current 
concepts of what is right and just and the 
judiciary should be alert to the never-ending 
need for keeping its common law principles 
abreast of the times. Ancient distinctions 
which make no sense in today’s society and 
tend to discredit the law should be readily 
rejected.’” [Wells, Implied Warranties in Sale 
of New Homes, 23 U. Fta. L. Rev. 626, 1971, 


quoted in Gable at 17.] 

19 258 So.2d at 18. 

20 349 So.2d 676 (Fla. 3d D.C.A. 1977). 

21 Although one article, Mandelkorn & Krul, 
Condominium Litigation, 32 U. Miami L. Rev. 
875 (1979), has suggested that implied in 
David is the prerequisite that the premises be 
unfit as a residence and unmerchantable, there 
is nothing in David that supports such a 
suggestion and the facts in Gable seem to 
contradict that proposition. 

2 352 So.2d 908 (Fla. 2d D.C.A. 1977). 

23 The warranty involved is that the 
condominium unit was reasonably fit for the 
ordinary or general purpose intended, viz. 
living quarters. A breach thereof, therefore, 
would be that it is not so fit; and the test of the 
breach is an objective one, i.e., whether the 
premises met ordinary, normal standards 
reasonably to be expected of living quarters of 
comparable kind and quality. [Id., at 910.] 

24 Bay Colony Condominium Club, Inc. v. 
Drexel Properties, Inc., No. 76-1967 (Broward 
Cir. Ct. July 7, 1979) (final judgment entered) 
appeal docketed, No. 79-2126 (Fla. 4th D.C.A. 
Oct. 8, 1979). 

% Fra. Stat. §711.65 (1974); §718.203(5), 
(1977). These statutory warranties and all 
subsequent amendments thereto, including 
the present one, apply only to condominiums 


which had contracts for sale of 10 percent or’ 


more of the units before July 1, 1974, or where 
construction had commenced prior to that 
date. 

26 Fira. Stat. §718.203(1) (1977). 

27 Stat. $553.84 (1974). 

88 Stat. $553.84 (1974). 

29 Simmons v. Owens, 363 So.2d 142 (Fla. Ist 
D.C.A. 1978). 

%° Navajo Circle, Inc. v. Development 
Concepts Corp., 373 So.2d 689 (Fla. 2d D.C.A. 
1979); Parliament Towers Condominium v. 
Parliament House Realty, Inc., 377 So.2d 976 
(Fla. 4th D.C.A. 1979). 

3! Sands v. R.G. McKelvey Building Co., 571 
S.W. 2d 226 (Mo. App. 1978); Crowder v. 
Vandendeale, 564 S.W. 2d 879 (Mo. 1978). 

32 Navajo Circle, Inc. v. Development 
Concepts Corp., 373 So.2d 689 (Fla. 2d D.C.A. 
1979); Parliament Towers Condominium, Inc. 
v. Parliament House Realty, 377 So.2d 971 
(Fla. 2d D.C.A. 1979); Fisher v. Simon, 112 
N.W. 2d 705 (Wis. 1961); Sabella v. Wesler, 377 
P.2d 889 (Cal. 1963); Benson v. Dorger, 292 
N.E. 2d 919 (Ohio App. 1972). , 

33 DeJesus v. Seaboard Coastline Railroad 
Company, 281 So.2d 198 (Fla. 1973); Concord 
Florida, Inc. v. Levin, 341 So.2d 242 (Fla. 3d 
D.C.A. 1977). 

3% Henry v. Britt, 220 So.2d 917 (Fla. 4th 
D.C.A. 1969). j 

35 336 So.2d 80 (Fla. 1976). 

36 Jt should be noted that if applicable, a strict 
liability cause of action could only be 
maintained if the defective condition is 
unreasonably dangerous, é.g., a fire hazard. 

37 One state which has addressed the issue is 
New Jersey in the case of Schipper v. Levitt & 
Sons, Inc., 207 A2d 314 (N.V. 1965), where the 
court held that defendant would be liable in 
warranty and strict liability, as well as 
negligence, for a defective water heater which 
was realty. 

38 One state which has addressed this same 
issue in a different context is Indiana. In Barnes 
v. MacBrown & Company, 342 N.E. 2d 619 
(Ind. 1976), an impliea warranty case, the 
court rejected an argument that injury in 
addition to the defective product was 
necessary and held: 


“The contention that a distinction should be 
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drawn between mere ‘economic loss’ and 
personal injury is without merit. Why there 
should be a difference between an economic 
loss resulting from injury to property and an 
economic loss resulting from personal injury 
has not been revealed to us. When one is 
personally injured from a defect, he recovers 
mainly for his economic loss. Similarly, if a 
wife loses a husband because of injury 
resulting from a defect in construction, the 
measure of damages is totally economic loss. 
We fail to see any rational reason for such a 
distinction. 

“If there is a defect in a stairway and the 
purchaser repairs the defect and suffers an 
economic loss, should he fail to recover 


‘because he did not wait until he or some 


member of his family fell down the stairs and 
broke his neck? Does the law penalize those 
who are alert and prevent injury? Should it not 
put those who prevent personal injury on the 
same level as those who fail to anticipate it?” ” 
[Id., at 621.] 


3° 369 So.2d 971 (Fla. 2d D.C.A. 1979). 
Id. at 973. 


41 373 So.2d 689 (Fla. 2d D.C.A. 1979). 
42 Harborn Construction and Jack Harborn 
argue that absent privity, a latent defect must 


‘be alleged which is inherently dangerous or 


creates an unreasonable risk of injury. This 
argument would be appropriate were 
appellant relying on a strict liability theory. 
Inherent danger or unreasonable risk may 
have existed in the facts of those cases of strict 
liability. [Id., at 692.] 

43 258 So.2d at 18. 

44 369 So.2d 971 (Fla. 2d D.C.A. 1979). 


45 Oliver v. City Builders, Inc., 303 So.2d 466 
(Miss. 1974), a case where the issue was the 
application of strict liability in tort not implied 
warranty to the construction of a house. 

48 369 So.2d at 978. 

47 Parliament Towers Condominium, 377 
So.2d at 978. 


‘8 Perhaps the better approach in avoiding 
the “artificial limits on either time or 
remoteness to the original “purchase” feared 
by Gable was that set forth by the Supreme 
Court of Woming in Moxley v. Taramie 
Builders, Inc., 600 P.2d 733 (Wyo. 1979) 
wherein the court held that a home builder's 
implied warranty extends to purchasers for a 
reasonable length of time and is limited to 
defects which become manifest after the 
purchase. 


© In Hurwitz v. CGJ Corp., 168 So.2d 84 
(Fla. 3d D.C.A. 1964), the Third District Court 
of Appeal held that the plaintiffs, tenants in 
common of an estate interest, could recover 
the entire damages caused by defendant to the 
estate interest even though the plaintiffs 
owned only 37 percent of the estate interest. 

5° See Bay Colony Club Condominium, Inc. 
v. Drexel Properties, Inc., Broward Cir. Ct. 
No. 76-1967. (Broward Cir. Ct. July 7, 1979) 
(final judgment entered) appeal docketed, 
No. 79-2126 (Fla. 4th D.C.A. Oct. 8, 1979). 

Stat. §711.65(2) (1974). 

Sat. §718.203(1) (1977). 

33 Stat. §718.203(5) (1979). 

54 Navajo Circle, Inc. v. Development 
Concepts Corp., 373 So.2d 689 (Fla. 2d D.C.A. 
1979); Parliament Towers v. Parliament House 
Realty, Inc., 377 So.2d 971 (Fla. 2d D.C.A. 
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1979). 
33 Id. at 973. 


By Simon H. Rifkind 


Reprinted with permission from New York 
Law Journal of February 14, 1980. 


Foreword 


Presentation by the spoken word 
in our courts has been progressively 
diluted so as to become an 
endangered species. 

Today, courts by public pressure 
are driven to preoccupy their reform 
efforts with concerns of time slots as 
opposed to quality of decision 
making, and to achieve efficiency 
(i.e., computer printouts of cases 
disposed of) as opposed to ultimate 
well-decided rules arising from 
decisions founded on right vs. 
wrong. 

In that context this beautifully 
written essay of Mr. Rifkind 
becomes a beacon in the ever 
darkening sky of our system of 
justice. It should be thoughtfully 
digested by any person who calls 
himself or herself “lawyer.” 


—W. Dexter Douglass, Chairman, 
Editorial Board 


Re are retained to say for 
the client that which the latter would 
say for himself if he had the talent to 
do so. 

There was a time when advocates 
were held in very high esteem. When 
Moses, in the wilderness, complained 
of his want of the talents of 
advocacy, God selected a substitute. 
His selection was Aaron, who later 
became high priest. 

The ancient Greeks and Romans 
had enormous regard for their 
advocates and their names have 
come down to us from antiquity. In 
the Anglo-American legal tradition, 
notable advocates enjoyed popular 
respect and adoration until fairly 
recent times. 


Public reaction 


The present generation has 
witnessed a decline in public 
admiration for advocacy and 
advocates. 

There is no question that there has 
been a change in the style of 
advocacy, and, indeed, of all public 
oratory. Whether the change be the 
cause of the public’s low appraisal of 
advocates or the effect of the 
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reappraisal, I do not know. But, there 
is no question that concomitantly 
with the change has come an 
enormous decline in public 
admiration for advocacy and 
advocates. 

The radio and the television have 
imposed an almost inescapable need 
for the prepared oration, carefuily 
tailored to a very precisely-timed 
dimension. True advocacy ought not 
to. operate under such restraints. 
Advocacy needs more room in order 
to flourish. To be confined to a 
precise time slot is to be tethered to 
an iron text that prevents the speaker 
from having communion with his 
audience, from responding to the 
mood of his listeners, from reaching 
for spontaneity. It is no wonder that 
in modern times public advocacy 
rarely moves the audience. 


In the courtroom, once the great 


center of advocacy, oratory has gone 
out of fashion. In the appellate courts 
good arguments are rarely heard. It is 
not quite easy to determine whether 
it is the poverty of the argument 
which has led courts to curtail the 
opportunity for argument, or 
whether the paucity of opportunity 
has led to an attrition of the talent for 
argument. Motion practice, which 
used to be the great training ground 
for oral advocacy, is rapidly 
shrinking as the source of such 
opportunity. Some appellate courts 
have either restricted or abolished 
oral advocacy. 


An endangered art 


Advocacy is an art form. Arts 
which are not practiced fall into low 
estate. They cease to generate 
admiration. Want of admiration or 
applause reduces the incentive for 
the elevation of the art. And so does 
advocacy spiral down like water ina 
kitchen drain. 

Notwithstanding all this, I do 
believe that the written brief can 
never match the effect of advocacy 
orally delivered by an advocate who 
possesses the gift and talent of 
persuasion. 

Oral advocacy is enhanced by the 
character of the advocate, by his 
reputation for integrity. Sincerity of 
expression can be conveyed orally in 


many more ways than it can be 
expressed in the written argument. 
No written brief can respond to the 
spontaneously generated thought or 
word which answers the silence or 
the hum of an audience, whether it be 
12 men in a jury box, or thousands in 
an auditorium. The very stillness can 
provoke a torrent, a gasp, a sigh, a 
laugh, a titter. All can redirect the 
oralist to a new target, to a difference 
in emphasis. 


Alas, the cynics 


Of course, we have cynics in our 
midst. They regard advocacy as a 
black art. To them the advocate is the 
practitioner of sleight-of-hand, a 
magician who makes the poorer 
cause appear the better. 

Every calling and every art have 
their charlatans. I have always 
assumed that there are nonrepresen- 
tational painters who squirt color on 
a canvas mindlessly and are then 
amused as pretentious cognoscenti 
discover great talent and beauty in 
the painting. Sooner or later these 
frauds are discovered. The true artist 
gives you his vision of the truth. So 
does the great advocate. At least in 
the courtroom, the advocate never 
flies solo. He is always in competition 
with another advocate who will 
expose every mendacity. 

The spoken word is an artistic tool 
of infinite flexibility and variability. 
The same word, when spoken by a 
different speaker, can have different 
texture and color. It can carry a 
burden of varying emotions. It can 
be delivered hot or cold. Advocacy is 
the most sophisticated form of 
communication the human race has 
invented. Unless we assume that 
human beings are discrete grains of 
sand, unrelated one to the other by so 
much as a gravitational attraction, 
then we must assume the need of 
communication. 

Advocacy is the principal tool of 
leadership. With leadership, the 
minute particles of energy widely 
distributed through a mass of people 
can be coalesced into an engine of 
enormous power. A recent example 
is the way Winston Churchill’s 
advocacy galvanized the energy of 
the British people to resist the 
Hitlerian threat. But for his 
advocacy, history might have 
entered upon an age of retrogression, 
oppression and slavery. 

Sheep have no advocates among 
them. Perhaps that is why they are 
sheep. 


3 


“om Lawyers’ Title Guaranty Fund f 
Beep ’ organization for guaranteeing titles to real estate 4 


New Low Cost Title Search Computer Introduced 


Lawyers’ Title Guaranty Fund offers 
a new low-cost, low-volume computer 
system that will search titles in private 
law offices. 


Fund President Paul B. Comstock 
discusses the computer system called 
Attorneys Title Information Data 
System (ATIDS) II. 


Q. Mr. Comstock, what is meant by 
“low-cost, low-volume’? 


A. The monthly cost for this 
computer is $300 as compared to $750 
monthly for the original ATIDS 
system. ATIDS II is cost effective for a 
law office or several combined offices 
with an average of eight or more 
transactions a month. The original 
ATIDS required about 20 transactions 
a month to be cost effective. 


Q. Suppose | don’t have eight 
transactions in one month? 


A. Your monthly bill for the first eight 
searches is $300, even if you had only 
five transactions. The ninth search 
would cost an additional $37.50. 
($300/8 = $37.50) 


Q. In what counties may | obtain title 
information through ATIDS 11? 


A. At present title information on 
Broward, Charlotte, Collier, Dade, 
Hillsborough, Lake, Orange, Palm 
Beach, Pasco, Pinellas, Polk, 
Seminole and Volusia Counties is 
available. Escambia County will be 


on-line in early 1981. A firm may 
access from its office title information 
on any of these counties. 


Q. What search functions will ATIDS 
Il perform? 


A. It has two search programs. First, it 
will do title searches very quickly, 
showing the operator what 
instruments exist in the public records 
that are pertinent to a given legal 
description. If there is a Satisfaction of 
Mortgage, it would show this and 
provide the official records book and 
page and a brief take-off of the 
document. The- actual document is 
delivered by the title plant without 
charge. Second, it will search a 20-year 
name index for federai tax liens, 
judgments, divorces, probates and 
other items of record entered against 
the buyer’s name. ATIDS II is in 
service from 8 a.m. to 8 p.m. weekdays 
and 8 a.m. to 5 p.m. on Saturdays. 


Q. What does ATIDS II look like? 


A. There is a keyboard, avideo screen 
that looks like a small portable 
television and a printer. The searches 
are seen on the screen, but may also be 
printed so the operator has a tangible 
record of what was seen. The equipment 
makes very little noise and can easily 
fit in a space that is 30 inches by 60 
inches. Four 115v electrical outlets 
are required. 


Q. What is the cost to install the 
equipment and to train people to 
operate it? 


A. There is a fee of $400 for 
installation and training. The training 
is done at the local branch in a group 
situation with other law office personnel. 


Q. How is the information kept 
up to date? 


A. Lawyers’ Title Services, Inc. 
employees have that responsibility. For 
example, Pinellas County employees 
enter new recording information daily 
for Hillsborough, Pasco and Pinellas 
Counties. Our central computer in 
Orlando takes this information over 


telephone lines and stores it. One of 
our major assets is that we have the 
largest bank of title information on 
computer in Florida. Lawyers’ Title 
Services, Inc. operates the largest title 
searching facility in the state. 


Q. What restrictions do you impose 
on ATIDS 11? 


A. The machine will be leased only 
to an attorney who is a member of The 


_ Fund. Searches from ATIDS must be 


used to issue title insurance policies on 
The Fund. 


Q. When will the system be available 
to attorneys? 


A. ATIDS II is available now, but law 
offices ordering the system can expect 
a 90-day delivery wait. 


Q. Are there other programs available 
on ATIDS 


A. No, but Lawyers’ Title Services, 
Inc. has a computer system that can be 
installed in the law office that performs 
word processing, professional time and 
billing, and bookkeeping. A closing 
package system is also available 
through LTS. 


Q. Where can | get more information 
about ATIDS II? 


A. We solicit inquiries which should 
be directed to one of the following: 
Kermit E. McKinney, Lawyers’ Title 
Guaranty Fund, P.O. Box 2671, 
Orlando, Florida 32802, (305) 843- 
1200; your local Lawyers’ Title 
Services, Inc. title information facility; 
or one of Fund's field 
representatives. Contact Jacki 
Boedecker, Palm Beach area, (305) 
833-0881; Jack Burke, Tampa Bay, 
(813) 447-3488; Bob Hamrick, Fort 
Lauderdale, (305) 463-4141; Harry 
Holcomb, Central, Lower West Coast, 
and North Florida, (305) 843-1200; or 
Lynda Winkowski, Miami, (305) 751- 
7775. Inquiries regarding Fund 
membership should also be directed 
through these channels. The Fund is 
Florida’s attorney owned, bar-related 
title insurer. 


By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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INTEGRITY . 
AWYERS’ TITLE 

i 


National Bench Book 
for Juvenile Courts 


A revised edition of the National 
Bench Book for Juvenile Courts 
recently has been made available. It 
is co-published by the American 
Case Law Corporation and the 
National Council of Juvenile and 
Family Court Judges and is edited by 
Judge Lindsay G. Arthur, Fourth 
Judicial District of Minnesota. 

I think that the judges of this state 
exercising juvenile jurisdiction 
generally have been disappointed by 
past attempts to publish a bench 
book that would be helpful to the 
bench of this state. Apparently, the 
form and content of these past efforts 
have left much to be desired. So the 
concept of a national bench book 
conjures up images of an even more 
imposing and unworkable 
compilation of material, particularly, 
since there is no standard to measure 
by and no real agreement as to what 
should be included in a bench book 
of national or state application. 

However, as is pointed out by the 
editor of the National Bench Book 
for Juvenile Courts, it is necessary 
that the first step be taken and then 
with contributions and recommen- 


dations from those interested in this 
rapidly growing branch of the law, 
ultimately a proper bench book can 
be produced. My comments then 
will be influenced by the knowledge 
that we are dealing with an initial 
effort and that improvements and 
revisions can be anticipated. 

Even so, I find this book to be very 


helpful and I would recommend its" 


use to all juvenile court judges. The 
format allows easy location of 
information desired. Perhaps, the 
least informative portion of the book 
for judges of this state would be the 
first chapter which deals with 
juvenile court rules. The new juvenile 
court rules for this state, now being 
considered for adoption by the 


‘Florida Supreme Court, are in many 


ways more comprehensive and 
detailed than those found in this 
book. But more important, of course, 
is the fact that when the Florida 
Supreme Court adopts the new 
juvenile court rules, any reference to 
the rules in the bench book as 
authority would be precluded. 

The following chapter—Judicial 
Proceedings—contains much useful 
information. This chapter furnishes 
information concerning the transfer 


LETTERS 


Mark Twain on lawyers 


The Florida Bar Journal made an 
excellent choice for its first article on law 
in literature by publishing James Knox’s 
essay on “Mark Twain and the law” in the 
October 1980 issue. Mr. Twain delighted 


and burglars—all of us in the trade). 
There is, in addition to the article’s 
references, an anecdote attributed to Mr. 
Twain in which he said, “I was once 
introduced to an audience by a lawyer 
who stood with both hands in his pockets. 
He introduced me as Mark Twain—a 


in barbing lawyers (and congressmen | 


humorist who was really funny. But we 
had a more unusual creature in our 
audience than a humorist who was really 
funny—we had a lawyer who kept his 
hands in his own pockets.” (Hal 
Holbrook, Mark Twain Tonight.) 

I hope the Journal will continue its 
series. Maybe someone should do an 
article on Mr. Twain's thoughts, 


observations and comments about 
editors. 


A. DuaNE BERGSTROM 
Orlando 


of juveniles to criminal court and 
proceedings for determination of 
mental illness, retardation, disease, 
etc. Of the two subjects, I think the 
material contained in the Waiver and 
Transfer section would be most 
helpful. I refer particularly to the 
appellate citations contained there. 
Again, with reference to the 
determination of mental illness, 
retardation, etc., our rules, when 
adopted, will touch on this and the 
material contained in the book comes 
primarily from a manual for Texas 
juvenile court judges and refers to the 
Texas Family Code for most of its 
authority. 

To me the most meaningful 
chapter in the book has to do with 
“dispositions.” This chapter lists and 
defines dispositions used in other 
states that include diversion, 
discipline, restitution, and 
counseling. While we struggle day to 
day to formulate appropriate 
dispositions in the cases before us, it 
would seem that this could be easier 
and better accomplished with 
knowledge of pertinent activities in 
other states. 

The book also contains quite a 
number of forms that could be used 
for reference purposes. The Uniform 
Juvenile Court Act is included in its 
entirety as well as the Uniform Inter- 
state Compact on Juveniles and a 
model statute dealing with the 
termination of parental rights. 

In summary, and subject to the 
limitations mentioned initially, I feel 
that: the National Bench Book for 
Juvenile Courts would be a useful 
tool and is so recommended to the 
judges of this state exercising juvenile 
court jurisdiction. It can be 
strengthened by contributions from 
those of us of the bench and bar who 
are interested in juvenile procedures. 
The publisher invites contributions 
and it would seem to be in our best 
interest to respond in a constructive 
way. Contributions may be sent to 
American Case Law Corporation, 
Box 3337, St. Paul, Minnesota 55165. 
A well authored bench book of 
national scope would serve us well 
until such time as a state publication 
can be accomplished. 


By Jupce THEODORE F. BruNo 
Pensacola 
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CURRENT LEGAL LITERATURE 


Stetson Law Review 


Volume X, No. 1 of the Stetson 
Law Review was published in 
November 1980. The Review is 
available on a subscription basis to 
nonalumni for $10 per year. To 
obtain the complete publication and 
subscription information, write Mary 
Heath Quinlan, Editor-in-Chief, 
Stetson Law Review, 1401 61st Street 
South, St. Petersburg, Florida 33707. 


Articles 


“An Overview of the Uniform 
Land Transactions Act and the 
Uniform Simplification of Land 
Transfers Act,” by Jon W. Bruce. 
Discusses the development and 
purposes of ULTA and USLTA and 
their application to real property 
transactions. 


Symposium 
“The Uniform Land Transactions 


Act and the Uniform Simplification , 


of Land Transfers Act: Potential 
Impact on Florida Law.” The 
symposium is a collection of ten 
comments comparing ULTA and 
USLTA to existing Florida real 
property law. 

Notes 


“Education and the Law: 
Functional Literacy Program—A 
Matter of Timing,” by Susan Greco 
Tuttle. Examines a federal district 
court’s analysis of the equal 
protection and due process 
challenges to the Florida functional 
literacy exam and considers whether 
the state’s public schools are 
sufficiently integrated to permit the 
implementation of the functional 
literacy program. 

“Religious Freedom: Weeding Out 
the Coptic Church,” by Robert M. 
Lewis. Analyzes a recent Florida 
Supreme Court decision which 
affirmed a temporary injunction 


forbidding the members of the 
Coptic Church from using marijuana 
in its religious practices. 

“Labor Law: Drawing the Line On 
Union Responsibility for Wildcat 
Strikes,” by Robert G. Riegal, Jr. 
Reviews a recent United States 
Supreme Court decision which 
determined that an_ international 
union organization could not be held 
respons: ble for local union wildcat 
strikes in the absence of a proven 
agency relationship and assesses its 
impact on employers dealing with 
such strikes. 

“Constitutional Law: Discrimina- 
tion Against Aliens in Public 
Employment—What Standard of 


-Review?,” by Linda Lowell. 


Explores the apparent retreat by the 
United States Supreme Court from 
the application of the strict scrutiny 
standard to cases of alienage 
discrimination. 


As we pause in the midst of our everyday pursuits, taking 
advantage of the Holiday Season to reflect on our many 
blessings, we recognize that one of the greatest of these is 
the friendships that have been acquired. In business life, 
as in personal life, good friends are to be treasured. 


So we take this opportunity to say thank you for your 
friendship. The good will and confidence you have shown 
are appreciated. 


We also want to wish for you and all those dear to you a 
Happy Holiday Season followed by a New Year of Health, 
Happiness and Success in a World at Peace. 


CORPORATION INFORMATION SERVICES, INC. 
P.O. Box 10329 Tallahassee, Florida 32302 


Tolifree 1-800-342-8086 
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THE LAW OFFICE SYSTEM OF THE FUTURE, 
AND HOW TO GET IN ON IT TODAY! 


No flashing lights. No synthetic voices. Just the 
raw power to get what you want, when you want 
it, from a single supplier. 

That’s what attorneys will be looking for from 
their law office system in the future. 


And they’ll be looking to CT Law Technology, 
Inc., now a member of CCH Computax Systems’ 
team of computer services specialists. 


Because the law office system of the future is at this 
moment being developed by CTLTI, with contribu- 
tions from the entire CCH Computax Systems 
group. It will encompass a mix of offerings, rang- 
ing from CTLTI’s traditional service bureau 
approach, to in-house computer installations com- 
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bining the CTLTI product with the most modern 
software concepts and minicomputer hardware. 


So, whatever your law firm’s computing needs in 
the future—timekeeping. billing, accounting, word 
processing, management analysis, docket control, 
etc., etc.—CTLTI will be the one to handle all of 
them. 


You can get in on the future today. With a CTLTI 
system designed specifically to help your firm 
ease into tomorrow. Find out about CTLTI’s com- 
puterized System For Law Office Management. 
Write: C T Law Technology, Inc., 1633 Broadway, 
New York, New York 10019. 


CT LAW TECHNOLOGY, INC. 
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CORPORATION, BANKING BUSINESS LAW 


Genesis of federal 
financial institution 
deregulation and 
equalization: an 
overview of the 
Depository Institutions 
Deregulation and 
Monetary Control Act 
of 1980 


By Ronald L. Weaver and 
Andrew M. O’Malley 


On March 31, 1980, President 
Carter signed H.R. 4986 (the “Act”), 
the most significant federal banking 
legislation since the 1930’s. 

The Act addresses nine important 
new banking issues: Title I, the 
Monetary Control Act of 1980, 
delineates the reserves required on 
transaction accounts and non- 
personal time deposits; Title II, the 
Depository Institutions Deregulation 
Act of 1980, eliminates over a six-year 
phaseout the current limitations on 
maximum rates of interest and 
dividends; Title III, the Consumer 
Checking Account Equity Act of 
1980, permits NOW accounts 
effective December 31, 1980, and 
immediately increases the FDIC, 
FSLIC insurance limit on deposits 
and accounts from $40,000 to 
$100,000. 

Title IV, regarding Powers of 
Thrift Institutions and Miscellaneous 
Provisions, permits S&Ls to invest up 
to 20% of their assets in consumer 
loans, commercial paper and 
corporate debt securities and to lend 
up to 90% of the value of a residence, 
or more if covered by mortgage 
insurance; Title V, the State Usury 


Laws, preempts state usury laws as 
they apply to mortgages but can be 
overridden if states act within three 
years, and preempts state laws as to 
business and agricultura! loans over 
$25,000; Title VI, the Truth in 
Lending Simplication Act, clarifies 
truth in lending, limits creditor civil 
liability and strengthens administra- 
tion restitution enforcement; Title 
VII, the amendments to the National 
Bank Act, changes real estate holding 
rules, preferred stock dividends, 
trust powers, bank holidays, share- 
holder appraisal rights and bank 
examinations; Title VIII, the 
Regulatory Simplification Act, 
requires periodic review of 
regulations to promote clarity and 
eliminate duplicity; Title IX, the 
Foreign Control of United States 
Financial Institutions Act, levied a 
moratorium on takeovers of 
domestic financial institutions with 
over $100 million in assets by foreign 
persons until July 1, 1980. 


Title | — Monetary Control Act 
of 1980 


The provisions of this act relating 
to discount and borrowing privileges 
at Federal Reserve banks and reserve 
requirements of former member 


banks that withdrew from the 
Federal Reserve were effective upon 
enactment (March 31, 1980). The 
remaining portions were effective 
September 30, 1980. 

The reserve and other require- 
ments apply to all depository 
institutions including any of the 
following that are federally 
chartered or federally insured: banks 
whether or not members of the 
Federal Reserve System; savings 
banks; mutual savings banks; savings 
and loan associations and credit 
unions. 


e Reporting Requirements— 
The Federal Reserve Board (FRB) is 
authorized to require any depository 
institution to report its liabilities and 
assets to the Board. 


e Reserve Requirements— The 
FRB is authorized to prescribe the 
amount of reserves required to be 
maintained by depository 
institutions against transaction 
accounts. Transaction accounts are 


defined to include demand deposits, 
NOW accounts, savings deposits 
subject to automatic transfer, share 
draft accounts, nonpersonal 
deposits, time deposits and accounts 
representing funds deposited to the 
credit of a depositor which is not a 
natural person, or a time deposit or 
account in which any beneficial 
interest is held by a depositor which 
is not a natural person. For 
transaction accounts of up to $25 
million, reserves of 3% must be 
maintained. For transaction accounts 
in excess of such amount the initial 
reserve requirement is 12% and the 
FRB is authorized to fix the reserve 
requirement between 8% and 14%. 

Nonpersonal time deposits—An 
initial reserve of 3% must be 
maintained for all such deposits. The 
FRB is authorized to fix such reserves 
between 0% and 9%. 

Base Level of $25 million—The $25 
million base level for reserves will be 


Ronald L. Weaver is with the law firm of 
Arky, Freed, Stearns, Watson & Greer in 
Tampa. He graduated from Harvard Law 
School with honors, and has served on the 
A.B.A. Banking Committee, as a member of 
The Florida Bar Corporation, Banking and 
Business Law Section Executive Committee, 
and as vice chairman of The Florida Bar 
Banking Committee. 

Andrew O'Malley of Arky, Freed, Stearns, 
Watson & Greer, Tampa, received his B.A. in 
1975 from the University of Kentucky and J.D. 
in 1978 from Duke University. He isa member 
of the Real Property, Probate and Trust Law 
Section of The Florida Bar. 

They write this column on behalf of the 
Corporation, Banking and Business Law 
Section, Richard M. Leisner, chairman, 
Stephen Roddenberry, editor. 
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adjusted each year by 80% of the 
percent change in the total 
transaction deposits for the 
preceding year. 

e Waiver—The FRB may waive 
maximum reserve limits and under 
extraordinary circumstances may 
impose reserve requirements in 
excess of the above-stated limits, for 
a period up to 180 days. In order to 

‘do so, five members of the FRB must 
find such extraordinary circum- 
stances to exist, and the FRB must 
consult with appropriate committees 
of Congress and inform Congress of 
the exercise of these powers and 
reasons for their exercise. 

e Supplemental Reserves—A 
supplemental reserve requirement of 
not more than 4% of a depository 
institution’s total transaction 
accounts may be imposed by the 
FRB if: (a) the action is approved by 
five members of the Board; (b) 
before acting the Board consults with 
the Boards of the Federal Deposit 
Insurance Corporation, Federal 
Home Loan Bank Board, and 
National Credit Union Admin- 
istration; (c) the action is justified by 
the FRB in a report to Congress; and 
(d) supplemental reserves are 
maintained by the FRB in an earnings 
participation account. 

e Reserves on Foreign Obili- 
gations or Assets—Nonmember 
foreign branches, subsidiaries and 
international banking facilities of 
depository institutions must maintain 
the same reserves required of foreign 
member banks. However, reserve 
requirements are not applicable to 


deposits payable outside the United 
States. 

e Discount in Borrowing— 
Depository institutions with 
transaction accounts are now 
afforded the same discount and 
borrowing privileges as member 
banks. 

e Phase-in of the Reserve 
Requirements—Reserve require- 
ments for nonmember banks (as of 
July 1, 1979) will be phased in over an 
eight-year period in amounts of one- 
eighth per year of these reserves. 
Immediate reserve requirements will 
apply however to any category of 
deposits or accounts which are 
authorized pursuant to federal law in 
any state after March 31, 1980 (e.g., 
NOW accounts other than those 
previously authorized in the 
northeastern United States and New 
York). - 

Reserve requirements for member 
banks may be adjusted over a four- 
year period by the FRB. Reserve 
requirements for banks which 
withdrew from the FRB after July 1, 
1979, are the same as for member 
banks. They must maintain reserves 
in an amount equal to the amount of 
reserves they would have been 
required to maintain had they been 
members on the day before the 
March 31, 1980, effective date of the 
Monetary Control Act. 

Nonmember institutions outside 
the United States are not required to 
maintain reserves against their 
deposits until the sixth year after the 
effective date of the Monetary 
Control Act. At that time reserves 
must be maintained in an amount 
equal to one-eighth of those 
discussed above. In the seventh year 
they must equal one-fourth of those 
otherwise required, and so on in each 
successive year until the full reserves 
are set aside. 
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e Exemption—Reserve require- 
ments are not applicable to an 
institution which: (1) is organized 
solely to do business with other 
financial institutions; (2) is organized 
primarily by financial institutions 
with which it does business and; (3) 
does no business with the general 
public. 

e Waiver—The FRB is required 
to waive reserve requirements or 
penalties if requested by a federal 
supervisory authority. 

e Form of Reserves—Required 
reserves can be in any of the 
following forms: (1) balances 
maintained by a depository 
institution for reserve purposes in the 
FRB of which it is a member or at 
which it maintains an account; (2) 
balances maintained by a 
nonmember depository institution in 
a depository institution that 
maintains required reserve balances 
at a Federal Reserve bank, in a 
Federal Home Loan bank, or in the 
central liquidity facility for credit. 
unions, if such depository institution, 
Federal Home Loan bank, or central 
liquidity facility maintains such 
funds in the form of balances in a 
FRB bank. 

Balances maintained to meet 
reserve requirements may also be 
used to satisfy liquidity requirements 
imposed under legal provisions. 

e Pricing of Federal Reserve 
Services—The FRB must establish 
prices for services provided by the 
Federal Reserve banks and provide 
these services to all depository 
institutions on the same terms and 
conditions as FRB member banks. 

Services to be provided on a fee 
basis to nonmembers are: (1) 
currency and coin services; (2) check 
clearing and collection services; (3) 
wire transfer services; (4) automated 
clearinghouse services; (5) 
settlement services; (6) security safe- 
keeping services; (7) Federal 
Reserve float services; and (8) any 
new services of the FRB. 


Title 11 — Depository Institutions 
Deregulation Act of 1980 


This Title is designed to phase out 
and eliminate over a six-year period 
limitations on maximum rates of 
interest and dividends which may be 
paid on deposits and accounts by 
depository institutions. 

A deregulation committee will 
prescribe rules governing payment 
of interest and establish classes of 
deposits for accounts, including 


. 
e 
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limitations on maximum rates of 
interest and dividends which may be 
paid on deposits and accounts. The 
committee will also maintain a one- 
quarter percent rate differential 
between banks and thrift institutions 
during the six-year phase out. 

The committee will increase the 
limitation on the maximum rate 
applicable to passbook accounts by 
at least one-quarter percent by 
September 1, 1981. The maximum 
rates applicable to all deposits and 
accounts will be increased by at least 
one-half percent by the end of the 
third, fourth, fifth and sixth years 
after the March 31, 1980, enactment 
date. 

The committee may adjust the 
limitations on the rates applicable to 
all categories of deposits and 
accounts to rates which are higher or 
lower than those which would apply, 
if these goals were achieved. 

Annually each member of the 
committee must report to Congress 
the economic viability of depository 
institutions. 


Title 111 — Consumer Checking 
Account Equity Act of 1980 


e Automatic Transfer Accounts 
—Members and insured non- 
members may permit automatic 
transfers from savings deposit to 
demand deposit or other accounts 
upon written authorization from the 
depositor to make such payments or 
transfers in connection with checks 
or drafts drawn upon the banks. The 
automatic transfer service is 
applicable only to savings deposits 
whose entire beneficial interests are 
held by one or more individuals. 

e NOW Accounts (Checking 
Accounts that Draw Interest in 
Effect)—Effective December 31, 
1980, all depository institutions may 
allow the owners of a deposit 
account paying interest or dividends 
to make withdrawals by negotiable 
or transferable instruments in order 
to make transfers to third parties. 
NOW accounts are permitted only 
for deposits or accounts consisting of 
funds in which the entire beneficial 
interest is held by: (a) one or more 
individuals; or (b) organizations 
operated primarily for religious, 
philanthropic, charitable, edu- 
cational or similar purposes not for 
profit. 

e S&L Remote Service Units 
(RSUs)—RSUs are permitted for 
S&Ls for the purpose of crediting or 
debiting savings accounts and 


crediting payments on loans or 
related financial transactions. . 

e FDIC Insurance Increase to 
$100,000 per Account—The FDIC 
and FSLIC insurance limits have 
been raised effective March 31, 1980 
from $40,000 to $100,000. 

e Amendments to the Credit 
Union Act, including Authorization 
of Share Drafts—The Federal Credit 
Union Act is amended to permit 
credit unions to issue share drafts, 
make loans on _ individual co- 
operative housing units, and entitles 
credit unions to use FHLB settlement 
and draft processing services. 


Title lV — Powers of Thrift 
Institutions and Miscellaneous 
Provisions 


e Savings and Loan Investment 
Authority—All savings and loans are 


to be permitted to engage in the | 


following transactions and exercise 
the following additional powers: 

Account Loans. They will be 
allowed to lend on the security of 
NOW Accounts ( which accounts are 
authorized nationwide effective 
December 31, 1980) in addition to 
lending on the security of savings 
accounts. 


Residential Mortgage Loans. 
Residential loan limits on appraised 
land value are increased as follows: 
unimproved property, 667%; off-site 
improved property (e.g., street 
water, sewers), 75%; property in 
process of on-site improvement, 75% 
and, improved property, 90% (or 
more if mortgage insurance exists or 
the loan is made for the purpose of 
low income housing). 

The following loans and 
investments are permitted up to 20% 
of an S&L’s assets: commercial real 
estate loans—loans on the security of 
first liens upon other improved real 
estate; and consumer loans and 
certain securities, secured or 
unsecured, for personal, family or 
household purposes, and_invest- 
ments in the sale or holding of 
commercial paper and corporate 
debt securities. 

e Credit Cards—S & Ls may now 
issue credit cards and engage in 
related operations. 

e Trust Powers—The Federal 
Home Loan Bank Board (FHLBB) 
may now permit S&Ls to act in 
fiduciary capacities when not 
prohibited from doing so by state 
law. State banks, trust companies 
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and other corporations in 
competition with S&Ls are granted 
the same authority by this far- 
reaching equalization provision. 

S&Ls exercising fiduciary powers 
must of course segregate assets held 
in a fiduciary capacity from general 
assets and maintain detailed books 
and records. State banking 
authorities may review FHLBB 
examinations and records relating to 
these fiduciary activities. 

S&Ls may not receive in their trust 
departments deposits of current 
funds subject to withdrawal by 
check or accept the deposit of 
checks, drafts, bills of exchange or 
other items for collection or 
exchange purposes. Trust funds 
awaiting investment must be 
maintained in a separate account and 
must not be used in the conduct of 


compo 
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the S&L’s business unless bonds or 
other securities approved by FHLBB 
are set aside to secure the invested 
funds. 

S&Ls may not make loans of trust 
funds to officers, directors, or 
employees under penalty of a $5,000 
fine, five years’ imprisonment or 
both. 

The FHLBB, in considering an 
application by an S&L to exercise 
fiduciary powers, may consider the 
sufficiency of the S&L’s capital and 
surplus, the needs of the community 
and any other relevant circum- 
stances. In no event may fiduciary 
powers be granted to S&Ls whose 
capital or surplus are below that 
required by state law. 

e Liquidity Requirements—The 
FHLBB members’ required assets for 
liquidity purposes may now be 
constituted by shares or certificates 
of open-end management invest- 
ment companies registered with the 
SEC if the companies invest in assets 
approved by the FHLB Act. 

e Mutual Capital Certificates— 
Mutual capital certificates may now 
be issued and sold directly to 
subscribers or through underwriters 
and they may constitute part of the 
general reserve and net worth of the 
issuing S&L. Mutual association 
preferred stock may thus be issued 
by S&Ls for the first time. 

e Mutual Savings Banks 
(MSB s)—MSBs may invest up to 5% 
of their assets in commercial, 
corporate or business loans within 
their home states or within 75 miles of 
their home offices. 

e Insurance Reserves—The 
amount of reserves required to be 
held for insurance eligibility is 
changed from 5% to between 3% and 
6%, as determined by the FHLBB. 


Title V — State Usury Laws 


e Preemption of State Usury 
Limits for Residential Mortgage 
Loans—State usury ceilings on first 
residential mortgage loans made by 
banks, S&Ls, CUs, Mutual Savings 
Banks, Mortgage Bankers and HUD- 
approved lenders are now federally 
preempted, provided the loan, 
mortgage, credit, sale or advance is: 
(a) secured by a first lien on 
residential property, by a first lien on 
stock in a_ residential housing 
cooperative corporation, or by a first 
lien on a residential manufactured 
home; (b) made after March 31, 1980; 
and (c) described in §527(b) of the 
National Housing Act (which 
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includes, for example, limitations to 
residential facilities with one to four 
units). 

States may override this federal 
preemption by acting after April 1, 
1980, and prior to April 1, 1983. Such 
an override will be prospective only, 
i.e., not applicable to commitments 
made prior to the override or to roll- 
overs of loans made while 
preemption was in effect. The 
Florida Legislature will not likely 
override the federal preemption 
since state and federal S&Ls in 
Florida have no residential real estate 
loan limit and other licensed lenders 
under the 18% general usury ceiling 
can generally still make such loans 
within current parameters. 

At any time after enactment of the 
1980 Act, a state also may adoptalaw 
placing limitations on discount points 
or other charges on home mortgage 


loans, subject to the federal 
preemption. 
For preemption to apply to 


residential manufactured home loans 
the terms of such financing must 
comply with the consumer 
protection provisions specified in 
FHLBB regulations. Such regulations 
are to include consumer protection 
provisions with respect to balloon 
mortgages, prepayment penalties, 
late charges, and deferral fees; and 
require a 30-day notice prior to 
repossession or foreclosure 
require refund upon prepayment in 
full of the precomputed finance 
charge in an amount not less than the 
amount which would be calculated 
by the actuarial method. 


e Preemption of State Usury 
Limits on Business and Agricultural 
Loans—State usury ceilings on 
business and agricultural loans over 
$25,000 are preempted for three 
years unless sooner overridden by a 
state. A ceiling of five points above 
the discount rate (including any 
surcharge) in the Federal Reserve 
district where the institution is 
located will apply. 


e Preemption of State Usury 
Ceilings on All Other Loans by 
Federally Insured Depository 
Institutions—The other state usury 
ceilings are permanently preempted 
also subject to the state’s right to 
override the preemption at any time. 
A federal substitute ceiling of 1% over 
the federal reserve discount rate on 
90-day commercial paper currently 
in effect at the Federal Reserve bank 
in the Federal Reserve district where 
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the depository is located will replace 
state law, but not apply to mortgage 
loans and business and agricultural 
loans of $25,000 or more, discussed 
above. This section was also 
effective March 31, 1980, and has not 
affected Florida where the 18% 
general usury cap (for loans under 
$500,000) comfortably exceeds the 
federal reserve discount rate, the 3% 
additional surcharge for which was 
removed in mid-April 1980. On May 
28, 1980, the FRB further lowered the 
discount rate from 13% to 12%. 


Title Vi — Truth in Lending 
Simplification 


Effective April 1, 1982, a variety a 
changes will simplify the onerous 
federal Truth in Lending Act. Some 
significant remedies to this overly 
technical act related for example to 
the required accuracy of the stated 
annual percentage rate. 

e Accuracy of the Stated Annual 
Percentage Rate—A tolerance of not 
more than one-eighth of one percent 
more or less than the actual rate, or 
rounded to the nearest one-fourth of 
one percent, will be considered 
accurate. 

e Restitution—Various changes 
have also been made on the other 
hand to strengthen the Act’s 
administrative restitution enforce- 
ment. 

e Open-End Disclosures—The 
creditor must provide a monthly 
billing statement or a statement for 
each billing cycle for which there is 
an outstanding balance which 
provides the customer with the 
amount and date of each extension of 
credit and a brief identification 
sufficient to permit the obligor to 
identify the transaction. If the 
creditor and seller are the same 
person and that person’s open-end 
credit plan has fewer than 15,000 
accounts, in lieu of the above, the 
creditor need only provide the 
amount and due date of each 
extension of credit during the period 
and the seller’s name and location. 

e Civil Liability—The new Act 
will restrict the scope of a creditor's 


civil liability for statutory violation to 
those disclosures which are of 
material importance in credit 
shopping. Judicial enforcement of 
technical violations will therefore 
finally end on April 1, 1982. 

e Discovery and Correction of 
Errors—The new Act will extend 
from 15 to 60 days the period during 


which a creditor may discover an 


error and correct it without incurring 
liability. 

e Bona Fide Error—The new Act 
will absolve creditors and_ their 
assignees of liability for violations of 
the Act if the creditor or assignee 
shows by a preponderance of 
evidence that the violation was not 
intentional and that it resulted froma 
bona fide error. 

e Limitation on Required 
Disclosures—The new Act will limit 
a creditor’s liability in connection 
with both open-end and closed-end 
credit disclosures to the failure to 
disclose certain specified more 
meaningful disclosures to credit 
consumers. 


Title Vil—Amendments to the 
National Banking Laws 


e Disposal of Real Estate by 


National Banks—The Comptroller 


of Currency may now extend from 
five to 10 years the time within which 
a national bank must dispose of real 
estate taken in connection with 
defaulted loans, if the bank made a 
good-faith effort to dispose of the 
property. A national bank may now 
improve property taken in connec- 
tion with defaulted loans in order to 
recover the total investment if the 
bank demonstrates that there are 
extenuating circumstances and a high 
probability of detriment to the bank 
unless it makes the improvement. 
The current December 31, 1980, 
deadline for divestiture by bank 
holding companies of their 
nonbanking interests relating to real 
estate acquired for investment or 
development may be extended by 
the FRB to December 31, 1982, if a 
bank demonstrates a good-faith 
effort to divest the interest and a 
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probability of substantial loss from 
the earlier divestiture. 

The interest ceiling of 6% on 
National Bank preferred stock has 
finally been removed. 

e Revocation of National Bank 
Trust Powers—The Comptroller of 
Currency now has the right to revoke 
the trust powers of a national bank 
after a hearing, if the Comptroller is 
of the opinion that the national bank 
is: (1) unlawfully or unsoundly 
exercising those trust powers; (2) has 
unlawfully or unsoundly exercised 
them; (3) has failed for a period of 
five consecutive years to exercise the 
powers; or (4) fails or has failed to 
comply with the requirements of the 
statute authorizing the grant of trust 
powers to national banks. 

e Right of Dissenting Share- 
holders in Reorganizations—This 
new provision permits dissenting 
shareholders to select their 
representatives by majority vote 
rather than unanimous vote. 


e National Bank Examinations— 
The Comptroller of Currency may 
now examine national banks as often 
as he deems necessary. 

e Stock Ownership Requirement 
of National Bank Directors—The 
requirement that a national bank 
director own at least $1,000 of par 
value of the bank’s capital stock may 
now be satisfied by an equivalent 
interest, as determined by the 
Comptroller, in a bank holding 
company that controls that national 
bank. 

e Investment in Bank Providing 
Services for Other Banks—A national 
bank may now purchase the stock of 
a bank providing bank services if: (1) 
the service bank is insured by the 
FDIC; (2) the stock of the service 
bank is owned exclusively by other 
banks; (3) the service bank is 
engaged exclusively in providing 
banking services for other banks, 
their officers, directors or 
employees; (4) the total amount of 
service bank stock held by the 
national bank does not exceed 10% of 
its capital stock and paid in 
unimpaired surplus at any one time; 
and (5) the purchase of service bank 
stock does not result in the national 
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bank acquiring more than 5% of any 
class of voting securities of the 
service bank. 


Title Vill — Regulatory 
Simplification 


Federal financial regulatory 
agencies have finally been directed 
by this new statute to assure that their 
regulations are simple and clearly 
written, and that they do not impose 
unnecessary costs and paperwork 
and do not duplicate each other. The 
agencies must articulate the needs 
and purposes for regulation, having 
considered the alternatives, the costs, 
the burdens, and the possible 
inconsistencies between existing 
regulations issued by other 
regulatory agencies. 

Periodic review of existing 
regulations is also mandated to 
determine their compliance with the 
above goals. This part of the Act is 
now effective (March 31, 1980) but 
terminates on April 1, 1985. 


Title IX — Foreign Control of 
U.S. Financial Institutions 


After the Hong Kong Bank group’s 
much publicized Marine Midland 
Bank undertaking in New York, this 
new Act placed a moratorium until 
July 1, 1980, on acquisition by foreign 
persons of any domestic financial 
institution. The following 
transactions however are exempted: 
(1) a take-over which is necessary to 
prevent bankruptcy or insolvency of 
the domestic financial institution; (2) 
an application for take-over 
submitted prior to March 31, 1980; 
(3) the acquisition of a domestic 
financial institution with deposits of 
less than $100 million; (4) an 
application relating to a take-over of 
shares or assets pursuant to a foreign 
person’s intrafirm reorganization of 
its interests in a domestic financial 
institution; (5) an application relating 
to a take-over of the assets or shares 
of a domestic financial institution if 
such assets or shares are owned or 
controlled by a foreign person; and 
(6) an application relating to a take- 
over of a domestic financial 
institution which is a subsidiary of a 
bank holding company under an 
order to divest by December 31, 
1980. 

F.S. §659.14 limits foreign or 
domestic changes of Florida bank 
control (defined as power to elect a 
majority of the bank’s board and/or 
control of 25% or more of its stock). 
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It’s customary to think of real property 
laws as either state statutes or common 
law. And this is generally true; however, 
several recent United States Supreme 
Court decisions could have an influence 
on realty laws in this country. 

Chicago Title has published a paper 
which examines some of these cases and 
their possible effects. The paper, entitled 
The Supreme Court and Real Property, is 
yours for the asking. 

This is just one facet of our special 
service for attorneys, part of an attorney- 
oriented expertise in real estate available 
at every Chicago Title office. As a point 
of interest, we have over 500 attorneys— 
more than most Fortune 500 corporations 
and the largest law firms. 


Incidentally, Chicago Title has 
published papers for lawyers on a large 
number of real estate subjects; we'll be 
featuring some of these in our advertising 


in the coming months. 
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CRIMINAL LAW 


Criminal detainers and 
inmate transfers —inter- 
state & international 


By Richard A. Belz 


Attorneys representing clients who 
are in prison discover that the legal 
problems involved are unique, even 
to those practicing what might be 
termed ‘criminal law.” These 
problems can include such diverse 
matters as post-conviction relief 
through the state and federal courts,! 
criminal detainers, requests for 
transfers to other institutions and the 
general subject of parole. 

The Florida Department of 
Corrections has almost unlimited 
discretion in deciding where an 
inmate committed to its custody will 
be incarcerated and this article will 
not discuss that subject.? Neither will 
it discuss anything relating to the 
granting of parole. Instead, this 
article will attempt to point out the 
various ways in which an attorney 
can assist his incarcerated client in 
two main areas: one, where a 
detainer has been lodged against the 
client’; and two, where the client 
seeks to obtain a transfer to another 
jurisdiction. 


Detainers 


There should never be any 
question about the exact status of any 
detainer filed against an inmate since 
the Florida Department of 
Corrections provides specific notice 
to the inmate if a detainer is filed.‘ 
This notice will normally list the 
name and address of the person or 
agency filing the detainer, the date 
filed and (usually) the warrant 
number. If the information supplied 
by the inmate is incomplete or if 


verification is desired the attorney 
should contact the Florida 
Department of Corrections, Bureau 
of Inmate Records. 

e Outstanding Charges (Out-of- 
State). There are several ways of 
handling out-of-state detainers for 
outstanding charges but the easiest 
method is to write the appropriate 
agency and request that the detainer 
be dropped. This carries little or no 
risk to the client, but, of course, the 
agency issuing the detainer has 
absolutely no reason to agree to the 
request. However, if the charge is an 
old one and it is likely that witnesses 
and other evidence are no longer 
available it is definitely worth trying. 
Where these factors exist and where 
the inmate’s current Florida sentence 
is of a lengthy duration, my 
experience is that almost 75 percent 
of outstanding out-of-state charges 
can be disposed of this way. 

If the agency filing the detainer 
will not agree to drop the charges and 
a resolution of the problem is desired 
(there may be instances where the 
client will prefer not to proceed 
further) the next step is for the 
attorney to contact the appropriate 
prosecuting authorities in the other 
state. It is occasionally possible, prior 
to filing for resolution of the detainer, 
to reach a plea agreement with the 
out-of-state prosecuting authorities, 
if the client so wishes, whereby a 
guilty plea will be accepted in 
exchange for the sentence imposed 
to run concurrently with the client’s 
existing Florida sentence. 

Assuming no plea agreement can 
be reached, either because the 
prosecuting authorities will not 
consent or because the client does not 
wish to plead, the next step will 
depend on whether the detainer 
comes from a state which is a 
member of the Interstate Agreement 
on Detainers (IAD).° 

If the state issuing the detainer is a 
member of the IAD and the client 
wishes to obtain a final disposition of 
the detainer, the client should be 
directed to contact the classification 
supervisor at his institution. The 
classification supervisor has the 
necessary forms which must be 
completed under the IAD and will 
assist the inmate in filling them out.® 
The attorney need not become 


involved at this point and the forms 
are returned to the classification 
supervisor for processing.” 

The client should be made aware 
of the fact that the request for final 
disposition acts as a waiver of 
extradition and as a demand for a 
speedy trial (within 180 days). ° If the 
180-day time limit is not met the 
charges must be dismissed, except if 
the other state can show good cause.° 

If the state issuing the detainer is 
not a member of the IAD and the 
client wishes to dispose of the 
detainer, a demand for speedy trial 
should be filed with the other state. 
Constitutional case law holds that the 
state must grant a speedy trial under 
these conditions. Smith v. Hooey,'® 
Dickey v. Florida." 

The Dickey case found eight years 
to be intolerably long and these cases 
never established a specific time 
frame that is particularly helpful.!* 
However, states which are not 
members of the IAD may have their 
own speedy trial laws and rules 
applicable to out-of-state prisoners 
and these should be carefully 
researched if the situation arises. 

As a result of acting on a detainer 
for out-of-state criminal charges, the 
client will be taken to the other state, 
tried and then returned to Florida to 


Richard Belz is director of Florida 
Institutional Legal Services, Inc., Gainesville. 
He graduated from Marist College, 
Poughkeepsie, New York, with a B.A. and 
from the University of Florida College of Law 
with the J.D. He is author of the post- 
conviction rule commentaries in CLE, 
Criminal Rules and Practice (2d Ed., 1977). 
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CRIMINAL LAW 


complete the original sentence. If 
convicted, and if sentenced by the 
other state, a new detainer will be 
lodged to serve the additional 
sentence imposed. When the Florida 
sentence is served, the inmate will 
then be returned to the other state to 
serve any remaining portion of that 
state’s sentence. 

It is possible that the court passing 
sentence in the other state could 
allow its sentence to be served 
concurrently with the Florida 
sentence. Absent an agreement 
reached before initiating the inmate’s 
return to the other state for trial there 
is no way to tell if this would be done, 
as it is up to the trial court in the other 
state. 

e Outstanding Charges (In-State). 
A speedy trial in Florida is governed 
by Florida Rule of Criminal 
Procedure 3.191 where the 
defendant is imprisoned in Florida.'* 

e Time to Be Served Out-of-State. 
These detainers typically occur as a 
result of an escape from an out-of- 
state institution or as a result of a 
sentence imposed on a defendant 
who is at that time serving a Florida 
sentence. 

The only means of acting on sucha 
detainer is to request that it be 
dropped. This will, however, almost 
never be done. Alternatively, an 
interstate transfer can be requested 
which will allow the sentences to be 
served concurrently.!4 

e Parole or Probation Violation 
Detainers (Out-of-State). The 
Supreme Court of the United States 
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has held that inmates do not have a 
federal constitutional right to a 
speedy disposition of out-of-state 
parole violation detainers. Moody v. 
Daggett.'> By inference this also 
applies to probation violation 
detainers, since the court has held the 
procedural requirements are similar 
for parole and probation violation 
hearings.!® 

However, if the detainer is for a 
probation violation and if the state 
which filed it isa member of the IAD, 
a request for final disposition 
appears proper.!” 

Further, if the detainer is for a 
parole violation the state which filed 
it may have included such detainers 
within its implementation of the 
Interstate Agreement on Detainers.'® 

e Parole or Probation Violation 
Detainers (In-State). Generally 
speaking, the Florida Parole and 


Probation Commission disposes of 


parole violations for subsequent 
felony convictions when the inmate 
is received back into the correctional 
system.!® Accordingly, it is extremely 
unlikely that a Florida parole 
violation detainer would be lodged 
against a Florida inmate. 

Should such a detainer be lodged 
the inmate has a vague federal 
constitutional right to have the 
detainer disposed of in a speedy 
fashion. Morrisey v. Brewer.*° But, 
no clear guidelines were established 
by the Supreme Court of the United 
States when the inmate is confined on 
a subsequent felony conviction, 
which would always be the case if a 
parole violation detainer is lodged.*! 

Should a Florida probation 
violation detainer be lodged, State v. 
Bassham* says that a detainer placed 
by one county for a prisoner held by 
another county is not considered 
custody within the contemplation of 
the speedy trial rule. 
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Interstate transfers 


Inmates in Florida’s institutions 
can request a transfer to another 
jurisdiction under the Interstate 
Corrections Compact to serve their 
sentence.24 This is usually done 
because the other state is considered 
“home,” to provide for personal 
safety or to serve two sentences 
concurrently.” 

The key here is that both states 
involved must have signed the 
Interstate Corrections Compact. 
Florida has signed, as have 27 other 
jurisdictions.2* Some of our 
neighboring states, such as Alabama 
and Mississippi, are not members of 
the Compact and an_ interstate 
transfer to serve out a sentence there 
(or in another state not a member of 
the Compact) is almost impossible. 

By rule, the Florida Department of 
Corrections has established the 
policy that inmate transfers out-of- 
state, under the Compact, will only 
be made with the consent of the 
inmate.2’ Thus, it takes the inmate’s 
permission for the transfer.** In 
practice, it takes more than the 
inmate’s permission, the transfer has 
to be actively sought. 

If the inmate wishes to initiate an 
interstate transfer request he does so, 
in writing, to his classification 
officer.2® The classification officer 
will have the appropriate officials 
review the request and, if approved, 
the institutional superintendent will 
forward it to the Department of 
Corrections Interstate Compact 
Administrator.*° 

It is at this point that an attorney 
can best assist, by seeing that all 


_ possible favorable information is 


brought to the attention of the 
classification officer, the institution 
classification team, the institution 
superintendent and the Interstate 
Compact administrator. To smooth 
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the way, and to ensure that the 
receiving state will accept the 
inmate, the Interstate Compact 
administrator in the receiving state 
should also be contacted to find out if 
there are any unique requirements. 
Final approval for the transfer does 
not rest with Florida, but is in the 
hands of the receiving state. If they 
won't accept the inmate, Florida 
can’t make them do so. 

The inmate should be made aware 
that by accepting the transfer, if it is 
forthcoming, he waives extradition 
and freely consents to be returned to 
Florida to complete his Florida 
sentence upon the demand of either 
state.*! 

Finally, the sending state (here 
Florida) retains jurisdiction over the 
inmate for the purposes of granting 
of parole.*? If the inmate wants to 
request a transfer to another state 
solely because he thinks it will lead to 
a quicker parole, the chances are that 
the exact opposite will result. It is the 
Florida Parole and Probation 
Commission’s decision as to whether 
or not to parole, not the receiving 
state’s parole authorities. With the 
inmate, and his records, out-of-state, 
the paperwork process will in all 


We specialize in 


locating missing and unknown heirs: 


likelihood result in a slower parole 
not a quicker one. 


International transfers 


Due in large part to the numbers of 
young Americans serving time in 
foreign prisons for drug-related 
offenses, the United States 
Government has begun executing 
treaties which allow nationals to 
return to their native country to serve 
their penal sentences. 

At the present time treaties exist 
with five countries: Bolivia, Canada, 
Mexico, Panama, and Peru.* A sixth 
treaty, with Turkey, is awaiting 
ratification by the United States 
Senate.*4 

Inmates in Florida institutions can 
avail themselves of the appropriate 
treaty if they are a national of one of 
the above countries®* and transfers 
under the treaty with Canada, at 
least, have been successfully 
arranged. 

The procedure is fairly simple 
once it is determined that the inmate 
wishes to exercise his rights under the 
applicable treaty and once it is 
determined that he meets the 
requirements of the applicable 
treaty. Each treaty is somewhat 
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different but the Bolivian treaty 
contains typical language. It 
requires: 


1. That the offense for which the offender 
was convicted is one which would be punish- 
able as a crime in the Receiving State; 
provided, however, that this condition shall 
not be interpreted so as to require that the 
crime described in the laws of both States be 
identical to those matters which do not affect 
the nature of the crime. 

2. That the offender be a national of the 
Receiving State. 

3. That the offender has not been sentenced 
to the death penalty nor convicted df a crime 
under military law. 

4. That at least six months of the offender’s 
sentence remain to be served at the time of 
petition. 

5. That the sentence be final, that any 
appeal procedures have been completed, and 
that there be no extraordinary review 
procedures pending at the time of invoking 
the provisions of this Treaty. 

6. That the provisions of the sentence, other 
than the period of detention, have been 
complied with. 

To apply for a transfer under the 
provisions of the treaty all that is 
required is to give notice to the 
Governor of Florida.*7 The inmate 
will be transferred to federal custody 
at the first available opportunity and 
the procedures already established 
will then take over.** 
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be helpful in making sure that all the 
requirements of the applicable treaty 
are met, most especially the proof of 
citizenship. This can take some 
months if a birth certificate is 
unavailable and must be obtained 
from a foreign country. In such cases, 
the closest embassy or consular 
office can provide immense 
assistance (particularly if the 
attorney is not fluent in the client’s 
native tongue). o 


1 CLE, Criminat RuLes AND PRACTICE, FLA. 
R. Crim. P. 3.850, Commentary (2d ed. 1979) 
for discussion of the various doctrines, etc. 
applicable to the subject of post-conviction 
relief. 

2 Fria. Stat. §945.09 (1979); Meachum v. 
Fano, 427 U.S. 215 (1976); Montanye v. 
Haymes, 427 U.S. 236 (1976). But see Mitchell 
v. Hicks, 614 F.2d 1016 (5th Cir. 1980); Bullard 
v. Wainwright, 614 F.2d 1020 (5th Cir. 1980). 

3 For additional information on the subject 
of detainers see L. W. ABRAMSON, CRIMINAL 
Derainers (1979) [hereinafter cited as 
ABRAMSON]; THE CoUNCIL OF STATE 
GovERNMENTS, THE HANDBOOK OF INTERSTATE 
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Crime Conrro 116 et seq. (1978); 14 Fa. Jur. 
Extradition §13.5; L. Fleishman, A Practical 
Guide to Detainers, 2 Prison Law Monitor 262 
(April 1980); and, as a historical reference, D. 
B. Wexler, ‘THE Law or Detainers (1973). 

4 Fia. Apmin. Cope Rule 33-6.08, “Inmates 
will be informed of detainers placed against 
them.” 

5 Florida is a member, Fa. Start. §§941.45- 
941.50 (1979) as is the United States, the 
District of Columbia and all other states 
except Alaska, Louisiana and Mississippi. See, 
11 Unirorm Laws ANNOTATED 68 (1980 Supp.); 
West’s STATUTES ANNOTATED, 
§§$941.45-941.50 (1980 Supp.); and ABRAMSON, 
note 3, supra, at p. 92, fn. 3and 4. Alabama and 
Delaware are shown on the U.L.A. list but are 
not yet shown on the F.S.A. list. Alabama, a 
recent signatory, is not shown on the 
Abramson list. 

8 Florida Department of Corrections Policy 
and Procedure Directive 3.02.02, Interstate 
Agreement on Detainers Procedures (April 27, 
1977). Since Directive 3.02.02 has never been 
adopted as a rule and published in the FLonipa 
ADMINISTRATIVE Cope it may be invalid as an 
“unpromulgated rule.” Fa. Stat. §120.52(14) 
(1979), Florida Department of Offender 
Rehabilitation v. Walsh, 352 So.2d 575 (Fla. Ist 
D.C.A., 1977); State, Department of 
Administration v. Harvey, 356 So.2d 323 (Fla. 
Ist D.C.A. 1977). 

7 Id. 

8 Stat. §941.45(3) (1979). 

9 Td. 


10 393 U.S. 374 (1969). 

11 398 U.S. 30 (1970). 

!2 For guidance, if litigation is necessary, see 
UniFoRM RUuLEs OF CRIMINAL PROCEDURE, Rule 
722(f)(9); ABA, STANDARDS RELATING TO 
Speepy TRIAL, Standard 12-3.1, Prosecutor’s 
obligations; notice to and availability of 
prisoner (Approved Draft 2d ed. 1978). 

13 The 1980 amendments to Fa. R. Crim. P. 
3.191 should be carefully reviewed as they 
have drastically changed the time periods 
affecting imprisoned defendants. In Re: Rules 
of Criminal Procedure, ____So.2d_____ (Fla. 
1980) (Opinion filed July 19, 1980, 28 Fla. Law 
Weekly 351-374, July 25, 1980). 

14 See, INTERSTATE TRANSFERS, infra. 

15 429 U.S. 78 (1976). 

16 Gagnon v. Scarpelli, 411 U.S. 778 (1973). 

17 Gaddy v. Turner, 376 So.2d 1225 (Fla. 2d 
D.C.A. 1979). 

18 See, for example, Kentucky ReEvIsED 
Statutes §440.455, which applies the IAD to 
warrants charging violations of probation and 
parole. 

19 FLa. ApMIN. Cope Rules 23-16.09, 
23-19.02(2) (a). 

20 408 U.S. 471 (1972). 

21 For further information on the parole 
violation process, see Belz, Parole 
Revocation—Due Process or Star Chamber?, 
52 Fra. B. J. 22 (Jan. 1978). 

22 352 So.2d 55 (Fla. 1977). 

23 R. Crim. P 3.191. 

24 For additional information on the 
Interstate Corrections Compact see 25 


Jur. Prisons and Prisoners §7.5; THe Counci. 
oF STATE GOVERNMENTS, THE HANDBOOK OF 
INTERSTATE CRIME ConTROL 42-43 (1978). 

25 As shown in the discussion within the text 
and at n. 13, this can’be a viable option where 
there is an out-of-state imposed sentence 
which must be served after the Florida 
sentence is completed. 

26 Fa. Stat. §§941.55-941.57 (1979). Fora list 
of those other jurisdictions which have also 
signed the Interstate Corrections Compact see 
West’s FLornipA STATUTES ANNOTATED, §941.55 
(1980 Supp.). 

27 ADMIN. Cope Rule 33-6.04, “Transfer 
of inmates out of state under the Interstate 
Corrections Compact will only be made with 
the consent of the inmate.” 

28 Some states freely transfer inmates to other 
jurisdictions to serve their sentences despite 
the inmate’s objections. Howe v. Civiletti, 625 
F.2d 454 (2d Cir. 1980), aff'g, 480 F. Supp. 111 
(D.C. Vt. 1979). 

29 Florida Department of Corrections Policy 
and Procedure Directive 3.02.01, Interstate 
Corrections Compact Procedures (April 27, 
1977). Since Directive 3.02.01 has never been 
adopted as a rule and published in the FLonma 
ADMINISTRATIVE CobE it may be invalid as an 
“unpromulgated rule.” See fn. 6, supra. 

30 Td. 

31 Fia. Stat. §941.56 [Article IV (c)] (1979). 

32 Id. This is also true where the inmate is 
serving a concurrent Florida sentence in 
another jurisdiction. FLa. Stat. §§921.16(2), 
947.174(1) (1979). 


33 Treaty on the Execution of Penal 
Sentences, November 25, 1976 , U.S. - Mexico, 
28 U.S.T. 7399 (1977), T.I.A.S. No. 8718; 
Treaty on the Execution of Penal Sentences, 
February 10, 1978, U.S. - Bolivia, 

UST, (1978), T.I.A.S. No. 9219; 
Treaty on the Execution of Penal Sentences, 
March 2, 1977, U.S. - Canada, 


CRE (1978), T.I.A.S. No. 9552; 
Treaty on the Execution of Penal Sentences, 
January 11, 1979, U.S. - Panama, 

(1980), T.I1.A.S. No. 


Treaty on the Execution of Penal Sentences, 
July 6, 1979, U.S. - Peru, U.S.T 
(1980), T.I.A.S. No. 


34 Message from the President of the United 
States transmitting the Treaty Between the 
United States of America and the Republic of 
Turkey on the Enforcement of Penal 
Judgments which was signed at Ankara on 
June 7, 1979 (August 2, 1979). 

35 Stat. §944.596 (1979). 

36 Treaty on the Execution of Penal 
Sentences, February 10, 1978, U.S. - Bolivia, 
art. III, (1978); No: 
9219. 

37 This should be done by letter addressed to 
the Extradition Specialist, Office of the 
General Counsel, Executive Office of the 
Governor, The Capitol, Tallahassee, Florida 
32301. 

38 See 18 U.S.C. §4100, et seq., especially 18 
U.S.C. §4107 which describes the process by 
which verification of consent is obtained. 
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ENVIRONMENTAL LAW 


Vested rights update 


By Robert M. Rhodes 


A few years ago, you bought 60 
acres of undeveloped land on the 
fringe of an expanding urban area. 
You diligently proselytize the local 
planning and zoning commission to 
rezone the area for middle intensity 
residential development and begin 
packaging the necessary financing to 
effectuate the rezoning. You receive 
notice in the mail that the planning 
and zoning commission discovered 
your property serves as a prime 
recharge area for the subterranean 
aquifer supplying the area with fresh 
water, and that the commission 
intends to “downzone” your land to 
uses consistent with protecting the 
recharge area. 

You confidently explain to the 
commission that you have a “vested 
right” in your zoning, and if they 
pursue this inequitable zoning 
“rollback,” you will go to court. You 
return to your office wondering if 
you do have vested rights that would 
be judicially recognized. 

The above scenario is familiar in 
numerous Florida communities. 
Cities and counties, faced with 
unexpected growth pressures and 
spurred by the mandates of the 1975 
Local Government Comprehensive 
Planning Act,! are reviewing and 
redrawing comprehensive plans, 
instituting variously-styled 
moritoria, and revising previously 
planned density patterns. The result 
is frequently a cutback or rollback in 
allowable development. 

' Downzoning or zoning rollbacks 
are commonly used terms in 
planning and zoning parlance; 
unfortunately, the legal ramification 
of such governmental action is just as 


commonly misunderstood by public | 


officials and practitioners. This 
article outlines the doctrines of 
equitable estoppel and vested rights, 
and examines tests frequently 
employed by courts in determining 
these questions. 


Equitable estoppel 
and vested rights 


A downzoning imbroglio focuses 
on the question of vested property 
rights. The vested rights concept 
provides ammunition for both public 
agencies and private interests 
involved in downzoning skirmishes. 
Property owners contend they have 
done or are doing precisely what 
government authorized them to do 
with their land; hence, government 
cannot now ignore vested rights and 
divest an owner of the opportunity to 
bring development plans to fruition. 

On the governmental side, public 
officials frequently raise the spector 
of vested rights as leverage to 
implement restricted growth policies 
or, to buy time to adopt new 
regulations and plans. Accordingly, it 
is commonly argued that preliminary 


‘concept approval or the granting of 


initial “infrastructure” permits 
might solidify or vest a developer’s 
right to complete the total 
development without further 
government review. Based on this 
premise, it is contended a requested 
approval should be denied. 

Although the doctrines of 

equitable estoppel and vested rights 
arise from distinct theoretical bases, 
Florida courts have employed these 
concepts interchangeably. At least 
one commentator has attempted to 
distinguish vested rights from 
equitable estoppel: 
The defense of estoppel is derived from 
equity, but the defense of vested rights reflects 
principles of common and constitutional law. 
Similarly, their elements are different. 
Estoppel focuses upon whether it would be 
inequitable to allow the government to 
repudiate its prior conduct; vested rights upon 
whether the owner acquired real property 
rights which cannot be taken away by 
governmental regulation.* 

The problem with this “derivative 
distinction” is that the judicial 
determination most often turns on 
equity and the relative positions of 
the parties. It is, therefore, not 


surprising that the quoted author 
eventually concludes “the courts 
seem to reach the same results when 
applying these defenses to identical 
factual circumstances.”? 

Though it is usually difficult to 
assert estoppel against a legitimate 
exercise of the police power,‘ the 
doctrine of equitable estoppel may 
be invoked in Florida to prevent 
arbitrary governmental action.5 
Rights will vest if the facts justify 
application of the doctrine of 
equitable estoppel. The Second 
District Court of Appeal has 
succinctly captured the policy 
underpinning equitable estoppel: 
Stripped of the legal jargon which lawyers and 
judges have obfuscated it with, the theory of 
estoppel amounts to nothing more than 
application of the rules of fair play. One party 
will not be permitted to invite another onto a 
welcome mat and then be permitted to snatch 


the mat away to the detriment of the party 
induced or permitted to stand thereon....7 


In addition, it is beneficial if 
“appellant’s cause is pregnant with 
equity.”8 

Equitable estoppel applies to 
governments exercising land-use 
powers when a property owner: (1) 
in good faith; (2) upon some act or 


Robert M. Rhodes is a partner in the 
Tallahassee firm of Messer, Rhodes, Vickers ¢ 
Hart. He received his J.D. from the University 
of California at Berkeley and is past chairman 
of the Environmental Law Section. This article 
is a revision of “These Rights are Mine— 
Downzoning, Vested Rights and Equitable 
Estoppel,” 50 Florida Bar Journal 587 (1976). 

He writes this column on behalf of the 
Environmental Law Section, Roger D. 


Schwenke, chairman, and Robert Martin, 
editor. 
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omission of the government; (3) has 
made such a substantial change in 
position or has incurred such 
extensive obligations and expenses 
that it would be highly inequitable 
and unjust to destroy the acquired 
right.® 

The various doctrinal criteria have 
received valuable judicial 
construction. 


Good faith 


Estoppel is bottomed on equitable 
principles. As applied to 
downzoning situations, it is clear that 
the party seeking the remedy must 
have relied in good faith on official 
government action. A permit issued 
in violation of law or upon a mistake 
of fact may be rescinded even if 
construction has begun.!® Moreover, 
if the petitioner has good reason to 
believe before or while acting to his 
detriment that the official mind 
would soon change, estoppel may 
not apply."! 


The “good reason to believe” 
standard has evolved through 
judicial interpretation in a manner 
generally favorable to a petitioner 


. seeking vested rights. In Miami 


Shores Village v. Wm. N. Brockway 
Post,!2 the Florida Supreme Court 
held that an impending election and 
possible change of officers can 
prevent reliance on an act of the 
current governing body. Hence, per 
the Miami Shores rule, one acts at his 
peril in relying on an authorization 
when he is warned by the “red flags” 
of a political contest that certain 
candidates, if elected, may alter the 
voting pattern of the governmental 
body, (i.e., revoke or modify existing 
government permits). 

Miami Shores was revisited by the 
court in Sakolsky v. City of Coral 
Gables." In Sakolsky, the holder of a 
building permit filed suit to enjoin 
the city from rescinding the permit. 
On certiorari to the Florida Supreme 
Court, the court found that the 
permit holder acted in good faith in 
relying on the authorization even 
though he might have had reason to 
believe that the city’s “official mind” 
might be changed by a municipal 
election and a political controversy 
regarding high rise zoning. Although 
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the record indicated that the 
impending election received 
“widespread public notice,” the 
court refused to deny equitable relief 
based upon “circumstantial notice 
that the official mind might 
change.”!4 “The basic concepts of 
equitable estoppel,” reasoned the 
court, “preclude the notion of such 
instability in municipal action merely 
because its business is conducted 
through a body whose membership 
is subject to change.” 

Although circumstantial notice of a 
potential change in the “official 
mind” will not defeat equitable 
relief, actual notice of a pending 
ordinance that had already been read 
once at the time application for a 
permit is made, provides sufficient 
forewarning so that the issued permit 
would be subject to the provisions of 
the ultimately enacted ordinance.'® 
Such instances of actual notice of 
pending change or litigation!’ are 
distinguished from cases of “sudden, 
unexpected, arbitrary action by the 
public officials.”!* 

In Smith et al. v. City of 
Clearwater,'® the Second District 
Court of Appeal recently addressed 
the question of when a proposed 
regulation is “pending” for purposes 
of establishing estoppel. The opinion 
provides a useful traverse between 
the Sakolsky “circumstantial notice is 
not enough” and the “actual notice is 
enough” rules. Specifically, the court 
focused on whether a regulating 
government may delay or refuse to 
issue a permit for a use allowed under 
existing regulations to gain time to 
enact a new regulation that would 
frustrate a permit applicant’s 
development plan. 

After comprehensively reviewing 
the cases and text material, the court 
determined an applicant is entitled to 
a permit under existing regulations 
only if the proposed regulation 
which would preclude the intended 
use is not “pending” when 
application is made.2° The court 
provided several guidelines for 
determining if proposed govern- 
mental action is “pending.” First, 
mere thoughts or comments by staff 
regarding the desirability of a change 
are insufficient. Second, there must 
be active and documented efforts on 
the part of those authorized to 
develop and prepare the proposed 
change. Third, the local governing 
board or applicable planning board 
must be aware of these efforts. 
Finally, and significantly, the 


: |_| | 
| 


applicant need not be aware of the 
proposed change; however, if the 
applicant is unaware of the pending 
change, he may justifiably continue 
to expend funds and such action may 
create an estoppel situation. 
Applying these principles, the 
court concluded a proposed zoning 


change was pending at the time the - 


applicant, after making several 
changes to the project, was informed 
that the development as finally 
constituted was not a development 
of regional impact. By that time, 
planning staff had recommended 
zoning changes and the city 
commission had directed staff to 
draft appropriate ordinances. The 
pending ordinances, therefore, were 
applicable to the property.?! 
Concomitantly, citizens may 
expect to be dealt with fairly by 
government.” “Unfair dealing” by a 
governmental body can serve as the 
basis for invoking equitable 
estoppel. In Hollywood Beach 
Hotel Co. v. City of Hollywood,™ the 
Florida Supreme Court determined 
that deliberate 11-month inaction on 
a rezoning petition to downzone 
appellant’s property by the City of 
Hollywood, coupled with appellant’s 
reliance on the city’s extension of his 
building permit, city rescission of 
appellant’s permit without prior 
notice to appellant, and a city 
mandate that appellant proceed with 
construction within 90 days, 
amounted to “unfair dealing.” The 
court commented that: A 
the Commission knew that the petitioners 
could not proceed to build or attract financing 
from potential investors until the matter of 
rezoning was definitely decided. It is also 
reasonable to assume that the city was aware 
that with each day it deferred action that the 
building market and the national economy 


were constantly deteriorating into a 
recessionary state.®5 


Governmental act or omission 


For equitable estoppel to apply, an 
owner must rely in good faith on a 
governmental act or omission. 
Damage resulting from a developer’s 
own inaction in allowing a permit to 
lapse is self-created and precludes a 
developer from successfully raising 
equitable estoppel.** 

Generally, the governmental act is 
reflected in an issued permit or 
authorization to commence 
development.?7 Among the 
authorizations or permits on which 
an owner might rely, the courts have 
recognized: existing zoning,?® 
rezoning,”® conditional use permits,*° 
building permits,*! and a letter from 


a town clerk.®? Plat approvals and 
other action having the effect of 
permitting development have also 
been statutorily recognized.** 
However, in at least one instance, site 
plan approval consistent with zoning 
has been deemed insufficient for 
rights to vest.*4 

The mere purchase of land may 
not create a right to rely on existing 
zoning;?> however, purchase 
contingent soley upon obtaining a 
rezoning may legitimately be relied 
upon.*6 

In Pasco County v. Tampa 
Development Corporation,” the 
court determined a developer was 
not entitled to rely on the absence of 
any land use or zoning regulation as a 
basis for vested rights. “The mere 
existence of a present right to a 
particular use of land, whether 
derived from a less restrictive zoning 
ordinance or no zoning ordinance at 
all, is not a sufficient [positive, 
affirmative] ‘act’ [or omission] of 
government upon which to base 
equitable estoppel.”** Accordingly, 
governmental silence or inaction 
may not work an estoppel unless 
government is under a lawful duty to 


act through regulation, and merely - 


having authority to regulate is not 
tantamount to a duty to regulate.* 

In certain instances, statements of 
a government official may provide 
requisite affirmative action sufficient 
to induce acceptable reliance.“ In 
this same vein are the cases in which 
courts have invoked equitable 
estoppel based on a finding that 
officials apprised of proposed 
development activity should have 
acted; failing such omission, rights 
will vest. These situations usually 
involve submission of plans to an 
agency,*! or verbal communication 
by the developer to the agency of 
proposed action followed by 
governmental inaction.*? 

Returning to Smith et al. v. City of 
Clearwater,“ the Second District 
Court of Appeal favorably cited the 
trial court, which concluded that 
discussions between government 
staff and the developer amounting 
to: 
bare innuendo voiced by the employees and 
agents of the city did not give rise to a 
circumstance upon which the developer could 
rely ... the city spoke no word, committed no 
overt act or deed upon which the plaintiffs 
could have reasonably relied. Further, . . . lack 
of discouragement on the part of the city did 
not equal the active official encouragement 
upon which the plaintiffs could have legally 
relied. Finally, . . . the city’s failure to 
preliminarily discourage a developer from a 
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project which did not bask in the sunshine of 
city approval did not constitute, in the court’s 
mind, an official activity or indicia as could be 
legally relied upon by the plaintiffs.“ 
Finding no basis for applying 
equitable estoppel, the court 
observed “[t]he most that the city did 
was to engage in some general ‘foot 
dragging.’ Although the court 
found some planning staff members 
worked behind the scenes to thwart 
the project, “these overt words and 
actions could not be said to have 
affirmatively misled appellants so as 
to cause them to incur the legal and 
architectural fees that would not 
have been required in any event.”45 
Although government apparently 
does not owe an applicant a duty to 
disclose its true intention at a 
preliminary stage in the application 
process, and staff members may be 
free to covertly oppose the project, 
the Florida Supreme Court 
admonishes: 
While a City Commission certainly possesses 
the prerogative of deciding to defer action on 
[a rezoning] over a long period of time, it must 
assume the attendant responsibility for the 
adverse effect it knows or should know its 


deliberate inaction will have upon the parties 
with whom it is dealing.*® 


Change of position 


Finally, a property owner seeking 
to vest rights must substantially‘” 
change his position or incur extensive 
obligations and expenses in reliance 
on governmental actions.‘* There is 
no firm standard or threshold for 
meeting these criteria. Courts have 
assessed each case on particular 
facts. It is clear, however, that 
reliance must be within the scope of 
the governmental authorization.‘ 


For example, the First District Court 
of Appeal recently held that receipt 
of an F.S. Chapter 253 permit to 
dredge a navigational channel in 


submerged lands did not vest a. 


developer's right to construct two 
inland canals which were subject to 
subsequently enacted Chapter 403 
water quality standards.*® 


Several examples of judicially 
acceptable reliance may prove 
helpful. In Bregar v. Britton, the 
Florida Supreme Court invoked the 
doctrine based upon the expenditure 
of “a large sum,” $28,000, in 
preparing land for construction.*! 
The Third District Court of Appeal 
determined in Board of County 
Commissioners of Metropolitan 
Dade County v. Lutz, that 
expenditures of $100,000 met the 
estoppel test.52 The Town of Largo 
was held estopped to deny a 
developer the right to complete his 
development following expenditures 
of $379,000.53 In City of North Miami 
v. Margulies, $600,000 of planning 
expenses, architects, engineering and 
surveying fees, were deemed 
sufficient to satisfy the substantial 
reliance standard.* 


Commitments to purchase, 
negotiations for sale, and 
arrangements for financing have also 
been recognized as obligations and 
expenses for estoppel purposes.® 
The Florida Supreme Court has 
recognized reliance on municipal 
extension of a building permit.** 

Significantly, it has been held that 
receipt of a building permit or 
physical changes in the land in 
reliance on an authorization are not 
conditions precedent to applying 
estoppel.5” Moreover, a line of cases 
is developing in response to 
conditional permits. These cases 
essentially recognize reliance and 
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change of position prior to receipt of 
final authorization. 


To these cases must be added a 
stated appellate caveat. If 
government can show a new peril to 
the health, safety, morals or general 
welfare of the community has arisen 
between granting of a permit and a 
subsequent zoning change, the 
permit effectively may be revoked. 
A similar statutory caveat is provided 
in the Water Resources Act of 1972.® 
This Act enables regional water 
management districts to declare a 
water shortage.®! Once declared, the 
district’s board may impose upon 
one or more water users any 
restrictions necessary to protect the 
region’s water resources.®? 


Also, at least one court has 
attempted to distinguish the nature 
of vested rights stemming from 
different acts of reliance. If reliance 
on zoning entailed substantial 
expenditures that did not physically 
involve the land (i.e., exercising an 
option to purchase or undertaking 
extensive planning and preparation 
for construction) the owner will lose 
his vested right only by expiration of 
the building permit.“ But, if the 
owner commenced construction, he 
may not lose his vested right in the 
permit and it cannot be revoked bya 
zoning change.*4 This case may be 
narrowed to reliance on building 
permits. However, the preconstruc- 
tion construction distinction may 
provide a helpful rationale for 
determining the extent and duration 
of vested rights derived from other 
permits. 


Flexibility with guidelines 


The Second District Court of 
Appeal has aptly noted that “the 
theory of estoppel amounts to 
nothing more than application of the 
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rules of fair play.”® From the 
practitioner's perspective, vested 
‘rights and estoppel provide the 
major judicially and_ statutorily 
recognized safeguards against 
administrative procrastination and 
“musical chairs’—the phenomenon 
of constantly changing regulatory 
requirements. These concepts lend 
desirable predictability to the 
regulatory system; as such, they 
benefit both the regulatee and the 
government official charged with 
administering a program. 

Predictability is enhanced if vested 
rights are explicitly recognized by 
statute. The trend toward statutory 
recognition of vested rights will 
likely continue; it is a natural camp 
follower of growth management 
efforts. In addition, more 
sophisticated vested rights 
techniques may emerge from the 
legislative marketplace. Estoppel 
criteria specifically geared to the 
aims of particular regulatory 
programs can be expected.* 
Performance standards for long- 
_ vested projects that should be 
modified to reflect new and 
innovative planning and design 
techniques will also be developed to 
encourage such changes, while 
allowing projects to retain vested 
status.® Also, courts may incorporate 
into the “substantial reliance” 
quantum, preconstruction or 
preauthorization expenditures and 
obligations. Such recognition will 
reflect an appreciation of the lengthy 
and expensive approval process with 
which developers must regularly 
contend.® Finally, state and local 
government legislation may be 
adopted to establish explicit 
conditions upon which permits may 
be validly relied.® 

In sum, statutory vested rights 
provisions can ideally provide a 
degree of flexibility within 
predictable guidelines. Such 
provisions should be considered 
indispensable to future regulatory 
programs. 


! Fra. Stat. §163.3161, et seg. By March 31, 
1980, 120 local governments (13 counties, 109 
cities and 3 special districts) had adopted 
complete comprehensive plans. Partial plans 
were submitted by 297 local governments. 
Bar CLE, ENvIRONMENTAL 
REGULATION AND LITIGATION IN FLoripa 671 
(1980 Revision). 

2 Heeter, Zoning Estoppel: Application of 
the Principles of Equitable Estoppel and 
Vested Rights to Zoning Disputes, 1971 URBAN 
Law ANNUAL 63, 64-65. 

3 Id. Of note are the recent U.S. Supreme 
Court cases establishing as a judicial “taking” 


criterion, frustration of an owner’s “distinct 
investment-backed expectations.” Penn 
Central Transportation Co. v. New York City, 
98 S.Ct. 2646 (1978); PruneYard Shopping 
Center v. Robins, 100 S.Ct. 2035 (1980), 
commenting on Kaiser Aetna v. United States, 
100 S.Ct. 383 (1979). One commentator, 
Professor David Callies, suggests these cases 
fall “into that growing body of case law 
dealing with vested rights.” 32 Lanp Use Law 
& Zoninc Dicest 17 (1980). If so, the substan- 
tive due process basis for assertion of vested 
rights, as opposed to traditional equitable 
grounds, surely is strengthened. 

‘City of Ft. Lauderdale v. Lauderdale 
Industrial Sites, 97 So.2d 47, 49, 52 (Fla. 2d 
D.C.A. 1957) citing 6 McQuILuin, MunicipaL 
CorporaTIon (3d Ed.) §20.13. 

5 Sakolsky v. City of Coral Gables, 151 
So.2d 433, 435 (Fla. 1953). 

§ City of Hollywood v. Hollywood Beach 
Hotel Co., 283 So.2d 867, 869 (Fla. 4th D.C.A. 
1973), rev. in part, 329 So.2d 10 (Fla. 1976). 

7 Town of Largo v. Imperial Homes Corp., 
309 So.2d 571, 573 (Fla. 2d D.C.A. 1975). 

8 Texas Co. v. Town of Miami Springs, 44 
So.2d 808, 809 (Fla. 1950). Pursuing this 
metaphor, the Supreme Court in Hollywood 
Beach Hotel Co., 329 So.2d 10, 18 (Fla. 1976) 
declared: “The arbitrary action by the City 
Commission sub judice has not even produced 
an embryo and thus will not be countenanced 
by this Court.” 

® City of Hollywood v. Hollywood Beach 
Hotel Co., 283 So.2d 867, 869 (Fla. 4th D.C.A. 
1973), rev. in part 329 So.2d 10 (Fla. 1976), 869, 
citing Sakolsky v. City of Coral Gables, 151 
So.2d 433 (Fla. 1953). See also, Enderby v. 
City of Sunrise, 376 So.2d 444 (Fla. 4th D.C.A. 
1979), which holds that a city’s error in 
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establishing water and sewer rates did not 
estop the city from seeking recovery for the 
difference between the rate charged and the 
proper rate from an user-owner, who relied 
and changed his position on an erroneous rate. 


10 Dade County v. Gayer, Fla. 3rd D.C.A., 
Case No. 80-751, opinion filed September 30, 
1980; Greenhut Construction Company v. 
Knott, 247 So.2d 517 (Fla. Ist D.C.A. 1977); 
Godson v. Town of Surfside, et al:, 8 So.2d 497 
(1942). 


" Sharrow v. Dania, 83 So.2d 274, 276 (Fla. 
1955). “The courts will find that a property 
owner acted in good faith if, knowing that 
rezoning was at least possible, he did not 
accelerate his development or increase his 
investment or obligations in an effort to 
establish such an apparent degree or amount 
of reliance as to prevent the rezoning, Heeter, 
supra, note 1 at 78. 

12 156 Fla. 673, 24 So.2d 33 (Fla. 1945). 

13151 So.2d 433 (Fla. 1953): 

4 Td. at 435. 

15 Id. See also, City of Gainesville v. Bishop, 
174 So.2d 100, 104 (Fla. Ist D.C.A. 1965). 

16 Sharrow v. Dania, 83 So.2d 274 (Fla. 1955). 

7 Sakolsky v. City of Coral Gables, 151 So.2d 
433, 436 (Fla. 1953). 

18 Sharrow v. Dania, 83 So.2d 274, 275 (Fla. 
1955), Compare Bregar v. Britton, 75 So.2d 753 

(Fla. 1954), and Texas Co. v. Town of Miami 
Springs, 44 So.2d 808 (Fla. 1950). See also, City 
of Ft. Lauderdale v. Lauderdale Industrial 
Sites, 97 So.2d 47 (s'la. 2d D.C.A. 1957), in 
which the First District Court of Appeal held 
the city was not estopped to enforce a zoning 
change where the zoning change was an issue 
in a municipal campaign, landowners did not 
apply for a building permit under existing 
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zoning, construction was not commenced, and 
the owner admitted knowledge of the 
impending zoning change. 

18 Smith v. City of Clearwater, 383 So.2d 681 
(Fla. 2d D.C.A. 1980). 

20 See Annot. 50 A.L.R. 3d 596, 620-632 
(1973) for cases discussing when a proposed 
change is deemed pending. 

21 383 So.2d 689. To the extent these 
“pending” guidelines conflict with its opinion 
in City of Hollywood v. Petersen, 178 So.2d 
919 (Fla. 2d D.C.A. 1965), the court receded 
from its earlier ruling. 

22 City of North Miami v. Margulies, 289 
So.2d 424 (Fla. 3rd D.C.A. 1974). 

3 City of Jacksonville v. Wilson, 157 Fla. 838, 
27 So.2d 108 (1946). 

24 329 So.2d 10 (Fla. 1976). 

%5 Id. at 17. 

26 Gross v. City of Riviera Beach, 367 So.2d 
648, 651 (Fla. 4th D.C.A. 1979). See also, 
Josephson v. Autrey, 96 So.2d 784 (Fla. 1957). 

27 See Fx. Stat. §380.06(18), as amended by 
Fla. Laws 1980, ch. 80-313, which provides a 
statutory variation on the equitable estoppel 
theme. 

%8 Texas Co. v. Town of Miami Springs, 44 
So.2d 808 (Fla. 1950); and Hough v. Amato, 
212 So.2d 662 (Fla. Ist D.C.A. 1968). 

29 City of North Miami v. Margulies, 289 
So.2d 424 (Fla. 3rd D.C.A. 1974). 

3 Id. See also, City of Miami v. The 20th 
Century Club, Inc., 313 So.2d 448 (Fla. 3rd 
D.C.A. 1975). 

31 City of Hialeah v. Allmand, 247 So.2d 9 
(Fla. 3rd D.C.A. 1968). 

32 In Project Home, Inc. v. Town of Astatula, 
373 So.2d 710 (Fla. 2d D.C.A. 1979), the court 
recognized vested rights founded on a letter 
from the town clerk advising the developer 
that based on a sketch of the property showing 
proposed subdivision, the town had no 
restrictions against proposed lot sizes. Key to 
this case were the facts that the town had no 
formal zoning procedures or methods for 
dealing with the public, and had failed to act 
when informed of the developer’s intent. The 
court, therefore, decided to treat the case as “a 
lilliputian version” of the estoppel doctrine. Id. 
at 712-713. 


33 Fia. Stat. §380.06(18), as amended by Fla. 
Laws 1980, ch. 80-313. In Compass Lake Hills 
Development Corporation v. State of Florida, 
Department of Administration, 379 So.2d 376 
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(Fla. Ist D.C.A. 1976), the First District 
initially construed former §380.06(12), and 
determined that formal local government 
approval of a master plan of development in 
connection with plat approval is required for 
rights to vest. Finding there was no master 
plan presented or approved, and that no 
formal vote of approval was taken by the 
county commission, the court concluded the 
developer did not have vested rights. The 
court further held that “after the fact” 
compliance with Chapter 380 may be 
required, although estoppel may be raised asa 
defense to the state’s efforts to enjoin 
maintenance of completed development. 
Also, in Dade County v. United Resources, 
Inc., 374 So.2d 1046 (Fla. rd D.C.A. 1979), a 
county zoning resolution determining the 
developer was exempt from Chapter 380 
Developments of Regional Impact 
requirements, but advising that the project is 
subject to local zoning or rezoning 
requirements was held to be an insufficient 
basis for asserting estoppel. 

34 Walker v. Indian River County, 319 So.2d 
596 (Fla. 4th D.C.A. 1975). 

35 City of Miami Beach v. 8701 Collins Ave., 
77 So.2d 428 (Fla. 1954); Town of Largo v. 
Imperial Homes Corp., 309 So.2d 571 (Fla. 2d 
D.C.A. 1975); Edelstein v. Dade County, 171 
So.2d 611 (Fla. 3rd D.C.A. 1965). The 
apparent rationale for not recognizing land 
purchase alone is that land is a marketable 
commodity that can always be sold ata profit. 

36 Town of Largo v. Imperial Homes Corp., 
309 So.2d 571 (Fla. 2d D.C.A. 1975); and City 
of Gainesville v. Bishop, 174 So.2d 100 (Fla. 1st 
D.C.A. 1965). 

37 364 So.2d 850 (Fla. 2d D.C.A. 1978). 

38 364 So.2d 853. Bracketed language 
supplied by author from opinion. 

39 Td. 


49 City of Naples v. Crans, 292 So.2d 58 (Fla. 
2d D.C.A. 1974). 

41 Texas Co. v. Town of Miami Springs, 44 
So.2d 808 (Fla. 1950). 

42 Hough v. Amato, 212 So.2d 662 (Fla. Ist 
D.C.A. 1968). 

43 383 So.2d 681 (Fla. 2d D.C.A. 1980). 

44 383 So.2d 685-686 (Emphasis supplied). 
This quote was cited favorably from the trial 
court opinion. 

45 383 So.2d 686 (Emphasis supplied). 

46 Board of County Commissioners of Dade 
County v. Lutz, 329 So.2d 10, 18 (Fla. 1976) 
(Emphasis supplied). 

47 Compare Fta. Stat. §380.06(18), which 
requires only reliance and change of position 
upon an authorization. 

48 Town of North Redington Beach v. 
Williams, 220 So.2d 22 (Fla. 2d D.C.A. 1969), 
in which the court upheld a downzoning as 
applied to particular property upon finding 
that the owner had obtained a construction 
permit prior to adoption of the rezoning 
ordiance, but “never pursued the project or 
further activated any building program 
pursuant to such permission.” Id. at 23. 

49 City of Miami Beach v. 8701 Collins Ave., 
77 So.2d 428 (Fla. 1954). 

50 DER v. Oyster Bay Estates, Inc., 384 So.2d 
891 (Fla. lst D.C.A. 1980). Construction of the 
inland canals was not commenced prior to the 
effective date of Chapter 403. See also, Sexton 
Cove Estates, Inc. v. State Pollution Control 
Board, 325 So.2d 468 (Fla. lst D.C.A. 1976), 
wherein the court held that an application for 
state water quality certification must be 
determined based on water quality standards 
and other regulations existing at the time the 
application was filed. 


51.75 So.2d 733 (Fla. 1954). Compare this 
“large sum” to the $8,000 spent by the 
developer for water and sewer improvements 
in Project Home, Inc. v. Town of Astatula, 373 
So.2d 710 (Fla. 2d D.C.A. 1979). Such 
“substantial changes in position” were 
sufficient for the court to estop the town “from 
rebuffing that which it so graciously 
encouraged.” Id. at 713. 

52 214 So.2d 815 (Fla. 3rd D.C.A. 1975). 

53 Town of Largo v. Imperial Homes Corp., 
309 So.2d 571 (Fla. 2d D.C.A. 1975). 

54 289 So.2d 424 (Fla. 3rd D.C.A. 1974). 

55 City of Gainesville v. Bishop, 174 So.2d 100 
(Fla. lst D.C.A. 1965). 

58 Hollywood Beach Hotel Co. v. City of 
Hollywood, 329 So.2d 10 (Fla. 1976). 

57 Compare Avco Community Developers, 
Inc. v. South Coast Regional Commission, 17 
Cal.3d 785, 553 P.2d 546 (1976), which 
establishes the California rule that vesting 
must be based on receipt of a building permit 
or permit of comparable specificity issued at a 
late stage in the development process. Avco 
had spent over $2 million and incurred 
liabilities in excess of $740,000 at the time it 
applied for an exemption from the California 
Coastal Zone Conservation Act. The 
exemption was denied and Avco’s vested 
rights argument rejected because Avco had 
not received a building permit prior to the 
effective date of the new coastal regulations. 
See also, Oceanic California, Inc. v. North 
Central Coast Regional Commission, 63 
Cal.App.3d 57, 133 Cal.Rptr. 664 (1976), 
appeal dismissed 97 S.Ct. 2668 (1977). 

58 Board of County Commissioners of Dade 
County v. Lutz, 329 So.2d 10 (Fla. 1976) and 
City of North Miami v. Margulies, 289 So.2d 
424 (Fla. 3rd D.C.A. 1974). See also AGO 
076-97 which contains a discussion of the 
doctrine of nonconforming use as applied to 
Stat. §380.06(18). 

59 City of Hollywood v. Hollywood Beach 
Hotel Co., 283 So.2d 867 (Fla. 4th D.C.A. 
1973), rev. in part 329 So.2d 10 (Fla. 1976). 
However, this principle was not invoked in the 
above cited case, and its application remains 
untested. 

60 Stat. ch. 373. 

Stat. §373.175(1). 

6 Fia. Stat. §373.175(2). 

83 City of Hollywood v. Hollywood Beach 
Hotel Co., 283 So.2d 867, 870 (Fla. 4th D.C.A. 
1973), rev. in part 329 So.2d 10 (Fla. 1976). 

Id. 

65 Town of Largo v. Imperial Homes Corp., 
309 So.2d 571 (Fla. 2d D.C.A. 1975). 

66 For example, Fia. Stat. §163.3167(10) 
protects approved developments of regional 
impact against possible local government 
modification under the Local Government 
Comprehensive Planning Act. Per AGO 
077-77, vested DRIs must be afforded the 
same exemption. 

87 See, for example, Fa. Stat. §380.06(4) (b), 
as amended by Fla. Laws 1980, ch. 80-313, 
which encourages certain desirable changes to 
vested DRI projects by allowing the owner to 
retain vested rights for the modified 
development. Cf. Fia. Stat. §380.06(17)(b), 
as amended by Fla. Laws 1980, ch. 80-313. 

68 See Sautto v. Edenboro Apts., 84 N.J. 
Super, 461, 202 A.2d 466, 473 (Super.Ct. 1964). 

69 See Pennsylvania State Municipalities 
Planning Code, §508(4), which provides that 
changes to local regulations can be applied toa 
project only after three years have elapsed; 
however, building permits must be applied for 
within the three year grace period. See In Re: 
Mark Garner Associates, 413 A.2d 1142 (1980). 
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LABOR LAW 


é Usted hablas Ingles? 


By Barry Jay Warsch 


In recent months, Florida has 
become the new point of entry into 
the United States for hundreds of 
thousands of immigrants. Dade and 
Monroe Counties have become the 
new Ellis Island. From Cuba, Haiti, 
Jamaica and Nicaragua—throughout 
the Caribbean basin and Central 
America—refugees from political 
and economic instability have landed 
in search of political freedom and 
economic opportunity. Each seeks 
employment. 

This new wave of immigrants 
speaks Spanish or French, Creole or 
patois. Few speak English as 
understood in the United States. 
Employers therefore find themselves 
faced with a dilemma—whether or 
| not they may refuse to extend 
employment to an applicant on the 
basis of a lack of English language 
proficiency. Stated another way, 
whether or not federal law forbids 
discrimination on the basis of 
language ability in the terms, 
conditions and tenure of 
employment. 

Title VII of the Civil Rights Act of 
1964,! states that 
it shall be an unlawful employment practice 
for an employer to fail or refuse to hire or to 
discharge any individual, or otherwise to 
discriminate against any individual with 
respect to his compensation, terms, 
conditions, or privileges of employment, 
because of such individual’s race, religion, sex 
or national origin.” 
The Equal Employment Opportunity 
Commission, empowered by Title 
VII to prevent any person from 
engaging in any unlawful 
employment practice,’ has in the past 
equated national origin with 


language ability and found probable 
cause to believe an unlawful 
employment practice has occurred 
based upon alleged “language 
discrimination” in employment. 
The EEOC’s proposed revised 
Guidelines on Discrimination 
Because of National Origin state: 


Prohibiting employees at all times from 
speaking their primary language, or the 
language they speak most comfortably, 
disadvantages an individual’s employment 
opportunities on the basis of national origin. It 
may also create an atmosphere of inferiority, 
isolation and intimidation based on national 
origin which could result in a discriminatory 
working environment.‘ 

These proposed revised guidelines 
characterize as an unlawful 
employment practice the discrimina- 
tion against an individual because he 
“has the cultural or linguistic 
characteristics of a particular 
national origin.”> The revisions also 
question the validity of fluency-in- 
English requirements which tend to 
exclude individuals on the basis of 
national origin. Since language “is 
often an essential national origin 
characteristic,”* English-only rules at 
the workplace are a “burdensome 
term and condition of employment 
and will be presumed to violate Title 
VII,” unless they are instituted for 
reasons of safety or efficiency. 

The EEOC, and several federal 
district courts, have applied the 
principles of the above proposed 
guidelines to language cases before 
them for the last decade. The 
Commission found reasonable cause 
to believe an employer discriminated 
on the basis of national origin when a 
Spanish-surnamed American was 
refused employment as a retail store 
manager “on the basis of his 
appearance and manner of speaking 
peculiar to his national origin.” The 
employer could not refuse to extend 
employment to the individual on the 
basis of his heavily accented 
English. When an employer 
discharged a typesetter due to “the 
language problem existed 
between his not being able to speak, 
read, and understand the English 
language well,” the Commission 
found reasonable cause to believe the 
employer violated Title VII.° 

The Commission, reviewing the 
discharge of an employee for the 


violation of a rule prohibiting the use 
of Spanish on the premises of the 
employer at all times, instituted 
because no foremen understood 


_ Spanish, found that the rule denied 


Spanish surnamed Americans, as a 
class, “a term, condition or privi- 
lege of employment enjoyed by 
other employees: to converse in a 
familiar language with which they 
are most comfortable.”!® The ban on 
Spanish was not found to be justified 
by business necessity, as it applied to 
nonworking as well as working time. 
The Commission did concede that 
“there may be occasions when 
business necessity will permit an 
employer to forbid employees at 
their work stations during working 
time from speaking languages not 
understood by the employer’s 
supervisors. ”!! 

Similarly, an employer's long- 
standing rule forbidding its 
employee barbers from speaking 
Spanish to each other in the presence 
of English speaking patrons was 
found to “deny them a privilege of 
employment (‘speaking their native 
tongue’) enjoyed by Anglos and thus 
discriminates against Spanish 
surnamed Americans as a class 
because of their national origin . . . 
absent a showing... that this policy is 
required as a matter of business 
necessity.”!2 

Federal district courts have shown 
an inclination to act in accord with 
the EEOC in the area of language. A 
federal district court in Texas held 
that “a rule that Spanish cannot be 
spoken on the job obviously has a 
disparate impact upon Mexican- 
American employees,’’!* and 
therefore found the employer 
discriminated on the basis of national 
origin when he discharged an 
employee because he spoke a 
Spanish phrase to a fellow employee 
in violation of such a rule. Due to the 
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“obvious disparate impact” of such 
rules, “the question in a case of this 
nature therefore becomes whether or 
not the employer can prove by a 
preponderance of the evidence that 
his rule requiring only English to be 
spoken on the job is the result of 
business necessity,”!4 i.e., safety or 
efficiency. 

The U.S. District, Southern 
District of New York, has held that an 
employer did not violate Title VII 
when it refused to promote an 
employee because of her poor 
English language skills.» However, 
the English language requirement 
was held nondiscriminatory because 
it was significantly related to 
successful job performance as a front 
office cashier in contact and 
communication with the employer's 
patrons. Had the employer refused 
employment of advancement solely 
on the basis of a preference for 
English-speaking employees, 
without a business necessity 
justification, he would have 
discriminated on the basis of national 
origin in violation of Title VII. 

The U.S. Court of Appeals for the 
Fifth Circuit, while holding that the 
language rule before it was not 
discriminatorily applied, held that 
language rules may violate Title 
VII.'6 In that case, the employer had 
a work rule prohibiting employees 
from speaking Spanish on the job 
unless they were communicating 
with Spanish-speaking customers. 
This rule was held to be 
nondiscriminatory as applied to a 
bilingual employee who violated the 
rule and was therefore discharged. 
The court reasoned that, although 


language may be used as a covert 
basis for national origin discrimina- 
tion, the law does not equate national 
origin with language. Therefore, 
only if a language rule has a disparate 
impact upon a person or group 
entitled to equal opportunity will the 
law be violated. As to bilingual 
employees, there can be no disparate 
impact, since a bilingual employee 
can readily observe an English-only 
rule and nonobservance is merely a 
matter of individual choice. 

The court limited its holding to the 
requirement that persons capable of 
speaking English do so while on 
duty, and left open whether the 
refusal to hire applicants who cannot 
speak English might be discrimina- 
tory if the jobs they seek can be 
performed without knowledge of 
that language. Such a rule would 
clearly have a disparate impact upon 
an individual or a group of a 
particular nationality who, as a 
characteristic of that nationality, do 
not speak English. 

The Sixth Circuit, evaluating the 
discriminatory impact of a civil 
service examination given only in 
English upon a Spanish-American of 
Puerto Rican ancestry, held that “the 
common, national language of the 
United States is English,” and 
therefore governmental testing 
solely in the English language was 
not prohibited by either the 14th 
amendment or 42 U.S.C. §§1981 & 
1983.!7 The action was not brought 
under Title VII, and therefore the 
court did not consider that statute in 
reaching its conclusion. 

An employer is therefore 
confronted with the present state of 


the law—if the job sought can be per- 
formed without knowledge of the 
English language, or unless English 
proficiency is required in the interest 
of efficiency or safety—the EEOC 
and some federal courts will hold a 
refusal to extend employment to 
applicants without English language 
ability to be~ national origin 
discrimination.'* The Fifth Circuit 
will critically evaluate any refusal to 
employ an individual due to his lack 
of English language proficiency. o 


1 42 U.S.C. §2000(e), et seq., as amended. 

2 42 U.S.C. §$2000(e)-(2)(a)(1). 

3 42 U.S.C. §2000(e)-(5) (a). 

4 BNA Daily Labor Report, DLR No. 166. 
(August 25, 1980). 

5 Id. 

Td. 

8 EEOC Dec. No. AL 68-1-155E, 1 FEP 
Cases 921 (1969). 

® EEOC Dec. No. YAU 9-048, 2 FEP Cases 
78 (1969). 

10 FEOC Dec. No. 71-446, 2 FEP Cases 1127, 
1128 (1970). 

12 EEOC Dec. No. 72-0281, CCH EEOC 
Decisions para. 6293 (1971). 

13 Saucedo v. Brothers Well Service, Inc., 464 
S.Supp. 919, 19 FEP Cases 91, 94 (S.D. Tex. 
1979). 

Td. 

15 Mejia v. New York Sheraton Hotel, 459 
F.Supp. 375 (S.D. N.Y. 1978). 

16 Garcia v. Gloor, 618 F.2d 264, 22 FEP 
Cases 1403 (5th Cir. 1980). 

'’ Frontera v. Sindell, 522 F.2d 1215, 1220 
(6th Cir. 1975). 

'8 Although a possible solution to the 
problem would appear to be the employment 
of bilingual supervisors to oversee nonEnglish 
speaking employees, such employment could 
in itself lead to a violation of Title VII—the 
maintenance of on-the-job segregation on the 
basis of national origin. See 42 U.S.C. 
$2000(e)-(2)(a)(2), Rogers v. EEOC, 454 F.2d 
234 (5th Cir. 1971), EEOC Dec. No. 75-007, 10 
FEP Cases 283 (1974). 
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your professional standing. 


have we. 


The Florida Bar chose us to administer nine insurance plans of special benefit to you, 
your family, your employees and practice... because, like you, we’ve earned our 
professional credentials through specialized training and experience. Write or call 


for details today. 

Major Medical Expense. Up to Workers’ Compensation. Protection 
$250,000 in protection for you, your for your statutory liability under 
employees and eligible family Florida’s Workers’ Compensation 
members. Law. 

Disability Income Protection. Up Hospital Indemnity. $50 a day in 

to $500 per week income protection supplemental cash for extra hospital 
for you and your employees for acci- expenses for you and eligible family 
dent and sickness. members. 


Catastrophic Medical Expense. Up 
to $250,000 in benefits over and above 


your existing insurance. 
Life Insurance. Up to $100,000 low 
cost term protection for you and your P.O. Box 1348/Tampa, FL 33601 
employees. Tele hone (Collect) 
1 x 
Accidental Death Plan. Up to 
i Poe & Associates, Inc. 
cost 24 accident t PO Box 1348. Temps, FL S360 
employees. 1 insurance plan (s) of The Florida Bar: ' 
e i i 
Individual Retirement Account (IRA). Disability Income Protection Individual Retirement Account IRA)! 
Tax-deductible contribution up to 15% Lifelnsurance indemnity 
of your income—to a maximum of 
$1,500—each year. 1 
NAME 
Business Overhead Expense. Allows + ADDRESS 
ou to maintain your office in operat- CITY STATE ZIP 
ing condition, even when you are | AGE TELEPHONE DATE 
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Don't spend yours on malpractice worries. 
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Clip this coupon and mail to: PO. Box 10400, St. Petersburg, 33733 


( @ Lawyers Professional Liability 


Insurance Company 


The Endorsed Carrier for 
The Florida Bar. 


Firm Name: Person to Contact: 
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Number of attorneys in firm Our Policy Renews 
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| am interested in the following limits: 
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Call Toll free 1-800-282-8949 or collect 813/894-7111 
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ADMINISTRATIVE LAW 


Happy Fifth Birthday, 
APA. 


By Arthur J. England, Jr. 


This month’s column is based onan 
address to the Administrative Law 
Section of The Florida Bar, delivered 
by Florida Supreme Court Justice 
Arthur J. England, Jr., at the Bar’s 
Annual Convention held in Boca 
Raton, Florida, on June 20, 1980. 

On January 1 of this year, Florida s 
Administrative Procedure Act had its 
fifth birthday. It seems appropriate 
to see how it has grown, and whether 
the hopes, dreams and aspirations of 
its framers are being realized. I offer 
my personal views on these subjects. 

There are two ways to examine the 
APA’s growth. First, one can 
consider the major innovations 
brought about by the Act, and see 
how they have fared. Second, one 
can consider the broader objectives 
of the 1974 administrative reform 
effort, and see whether they are 
being realized. Each, it seems to me, 
can be considered against the 
backdrop of this raison d’etre for 
adopting a wholly new APA in 1974: 


The principal purpose for the adoption of a 
wholly-revised administrative procedure act 
for Florida is to remedy massive definitional, 
procedural and substantive deficiencies in 
existing law (i) by prescribing due process 
minima for the operation of Florida adminis- 
trative agencies, (ii) by defining with 
particularity the agencies covered or 
excluded, (iii) by clarifying inconsistencies 
and rectifying incongruities in the existing law, 
(iv) by expanding the opportunities for 
flexibility and informality in Florida adminis- 
trative processes, (v) by broadening public 
access to the precedents and activities of 
agencies, and (vi) by clarifying the scope of 
judicial review.' 


Major innovations 


Major innovations of the APA, I 
think all would agree, include: (a) 


independent hearing officers; (b) an 
exemption process in $120.63, 
coupled with total coverage of state 
agencies; (c) structured judicial 
review; (d) informal proceedings; (e) 
a broadened definition of “rule,” to 
include all general statements of 
policy; (f) model rules for total, 
governmental coverage; (g) 
enforcement of agency actions; and 
(h) initiative for rulemaking. How 
have these innovations fared? 

e The Department of Adminis- 
trative Hearings is alive and well. It 
maintains a low turnover of 
personnel. It currently has 15 hearing 
officers, and only two have ever left. 
They are professional in their 
behavior, apparently. That 
indication appears through the 
reported court decisions, where 
there is some disagreement with 
rulings but virtually no criticism by 
the courts of the officers’ quasi- 
judicial performance. Their orders 
are well worth the presumption of 
correctness which is inherent in the 
APA. 

e The exemption provision in the 

statute is working well as a safety 
valve on administrative fairness. 
Banking and parimutuel matters are 
examples of how the exemption 
process has worked, from need to 
resolution of special problems. This 
process is characterized by the Joint 
Administrative Procedures 
Committee in its 1979 report in this 
way: 
The 1974 Administrative Procedure Act 
plowed much new ground in Florida. At the 
time of its enactment, it was recognized that 
unforeseen circumstances might arise which 
would make the Act harmful rather than 
helpful to the people of the State. In order to 
deal with these situations, the Act provides for 
the Administrative Commission, composed of 
the Governor and the Cabinet, to grant 
exemptions from one or more provisions of the 
Act. . .. As the Administrative Procedure Act 
was refined by subsequent sessions of the 
Legislature, the need for exemptions 
diminished. No exemptions were granted in 
the last two fiscal years, and none is presently 
in effect. 

e Judicial review has been spotty 
among the district courts, but the 
structures for review are _ not 
impaired. Some courts seem 
oblivious to the APA (particularly the 
Third and Fourth District Courts of 
Appeal), but more and more are 
finding and_ identifying §120.68 


grounds to predicate their action. 
See, for example, Revell v. Florida 
Department of Labor and 
Employment Security, Division of 
Employment Security, 371 So.2d 227 
(Fla. Ist D.C.A. 1979). 

e Informal proceedings are 
either little used, or not reported. But 
they are definitely available, and 
every once in a while there are hints 
of their use. 

e The “rule” definition of the Act 
has produced good results. Agencies 
are now explicating policy, and they 
are being forced to recognize the 
breadth and effect of general policy 
statements. Examples of the breadth 
include personnel policies, forms, 
school reorganizations, and prison 
“directives.”’ With time, the 
realization may come that it does not 
hurt to preannounce policies the 
agencies intend to apply. 

e The model rules are working 
out well enough. They have not been 
used frequently, but perhaps mere 


Justice Arthur J. England, Jr., received a 
B.S. in economics from the Wharton School of 
Finance and Commer:z of the University of 
Pennsylvania, LL.B., magna cum laude, from 
the University of Pennsylvania, and LL.M. in 
taxation from the University of Miami Law 
School. He has served as special tax counsel to 
the Florida House of Representatives and 
consumer advisor and special counsel to the 
Governor of Florida. Justice England was 
elected to the Supreme Court in 1974 and in 
1978 was elected to serve as chief justice fora 
two-year term. As reporter to the Florida Law 
Revision Council, he drafted Florida’s 
Administrative Procedure Act (1974). 

This column is adapted from a speech given 
by Justice England at the Administrative Law 
Section luncheon held at the 1980 Annual 
Meeting of The Florida Bar. Chairman of the 
Administrative Law Section is J.D. Boone 
Kuersteiner, and editor is David Cardwell. 
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ADMINISTRATIVE LAW 


availability has prevented “cases” 
which would otherwise fall in 
procedural gaps. At least we know 
they are important enough that an 
entirely new, updated set was 
adopted in February 1980. 

e Enforcement of agency action 
has little reported use, but some cases 
show requests for enforcement 
which have been consolidated with 
review proceedings. 

e Rulemaking initiative is in the 
same posture as some of the others 
mentioned—it is available and 
occasionally used, but not 
overburdening to administrative 
agencies. 


Broad objectives 


There are a number of broad 
objectives for any APA, including: 
(a) legislative oversight; (b) 
flexibility of processes; (c) clear 
statutory delineation of administra- 
tive policy in the act; and (d) access 
for all citizens and attorneys. Are 
these objectives being realized under 
Florida’s 1974 APA? 

e Legislative oversight of 
agencies exists, and has had a life of 
its own. Once the Joint Administra- 
tive Procedures Committee was 
created by §11.60, it seems to have 
fed on itself. In 1976 a constitutional 
amendment was proposed to allow 
the legislature to nullify agency rules, 
and companion legislation was 
enacted to give that power to a joint 
committee. The amendment failed 
and the legislation disappeared. Also, 
1976 saw the move of the statutory 
sections defining the committee’s 
role from various APA sections to 
§120.545, to provide that the 
committee may review existing rules, 
shall review proposed rules, and shall 
implement the objection process 
(which later led to objections’ publi- 
cation as history notes in 
§120.545(8)). In 1977 the committee 
obtained statutory standing to seek 
review of unmodified, objected-to- 
rules (§11.60(2)(i)). In 1978 a consti- 
tutional amendment was proposed as 
part of the Constitution Revision 
Commission package, to constitu- 
tionalize the Joint Legislative 
Committee, and to confer standing 
for the committee to challenge 
agency rules. The amendment failed. 
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Despite any objections which 
might be made to this expansion of 
authority, the committee’s annual 
reports have provided valuable 
information on the APA’s progress, 
and annually the committee 
proposes to the legislature the major 
APA revisions that experience shows 
are needed. 

e With regard to the objective of 
process flexibility, it is apparent that 
an array of alternative processes do 
exist and that they are used. One 
example is declaratory statements, 
found in §120.565. Interestingly, this 
vehicle was not originally proposed 
by the council which drafted the 
APA. 

e Clear statutory delineations are 
an objective for administrative 
fairness. The 1979 annual report of 
the committee said that the 
legislature had done well in its annual 
revisions of the laws, and I generally 
agree. But I offer these criticisms of 
the annual revision process. 

First, the legislative habit of 
inserting subsections, for readability, 
causes confusion in the use and the 
citation of the statute. For example, 
in 1978 the legislature changed the 
wording of §120.60(3),? and then in 
1979 it inserted a new §120.60(3) so 
that old $§120.60(3) became 
§120.60(4).5 

Second, renumbering subsections 
for “orderliness” has the same 
deleterious effects as inserting for 
readability. Three quick examples 
illustrate the point. In 1979 the 
legislature changed §120.63(3) to 
§120.633 (in the process leaving the 
title to §120.63 in error).4 The 
initiative for rulemaking began as 
§120.54(4)(1974 Supp.), but now 
appears in §120.54(5)(1979). The 
“drawout” provision began as a 
second sentence in $120.57 (1974 
Supp.), but now appears in 
§120.54(16) (1979). When this form 
of editing is done, confusion 
abounds, and even the legislature 
makes mistakes. For example, cross- 
references in the law get fouled up. 
See Ch. 79-400, §1, Laws of Florida, 
changing a cross-reference in §11.075 
(concerning economic impact 
statements) from $§120.54(1)(a) to 
§120.54(2)(a), to reflect a 1976 
change which was not caught until 
three years later. 

There are, of course, inevitable 
refinements of the law, either to meet 
case law or to deal with newly- 
perceived difficulties. On drawout, 
for example, a 1976 amendment to 


§120.54(6) clarified suspension of 
rulemaking proceedings pending a 
drawout. Economic impact 
statements required change after the 
courts held agencies to exactly what 
the legislature had said was required. 
(See §120.54(2)(a), as amended 
through 1977; Department of 
Environmental Regulation v. Leon 
County, . 344 So.2d 297 (Fla. Ist 
D.C.A. 1977), invalidating a rule for 
lack of economic impact statement; 
and §120.54(2)(c), added in 1978 to 
set a one-year limitation on 
challenges.) 


The APA is alive, well, 
maturing nicely, serving the 
public and government well 


The problem, however, is that 
there are too many refinements, and 
rerefinements of the law. For 
instance, finite time limits have crept 
into the APA in lieu of provisions for 
“reasonable times,” invariably 
creating hardships so as to require 
further exceptions or refinements. 

e The goal of access for citizens 
and attorneys seems broadly 
realized. The tools of the APA are 
well used. The sheer number of cases 
shows a diversity of challenges, and 
an expansion of rights previously 
unprotected or unrecognized. The 
Florida Administrative Code is 
larger now (but it badly needs new 
binders). And more attorneys, 
statewide, are now involved in 
administrative law than when a 
formerly small and more local group 
were the exclusive APA club. 

In its fifth year, I see the APA as 
alive, well, maturing nicely, serving 
the public and government well, and 
on the whole, growing as might have 
been hoped. I’m really pleased to 
say, although belatedly: “Happy 
Birthday, APA, and have many more 
healthy years.” o 


' Reporter's Comments to Law Revision 
Council's final draft APA, reprinted in 3 A. 
ENGLAND & L.H. Levinson, FLoripa 


ADMINISTRATIVE PRACTICE MANUAL 3 (1979). 
2 Fla. Laws 1978, ch. 78-425, §8. 
3 Fla. Laws 1979, ch. 79-142. 
4 Fla. Laws 1979, ch. 79-299, $7. 
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LAW OFFICE ECONOMICS 


Billing client 
disbursements 


By Thomas S. Clay 


Most law firms pass through the 
cost of some items of case-related 
expenditures. These costs may 
include filing fees, notary fees, travel 
expenditures, photocopy charges, 
telephone toll charges, word 
processing costs, secretarial time and 
overtime, case-opening charges, 
messenger expense, Lexis or 
Westlaw costs, telecopy or telex 
charges, and postage. 

Recently, Altman & Weil, Inc., was 
engaged by a law firm that generally 
did not charge the clients for either 
cash or noncash disbursements. 
During the last few years, net income 
to the owners of that firm declined. 
Analysis indicated that several 
factors, such as low hourly rates, 
discounting of bills and poor billing 
procedures all contributed to the 
problem. Improvement in such areas 
usually takes time. 

There was one area, however, in 
which the firm could improve 
immediately—the charging of case- 
related costs (disbursements) to the 


ATTORNEY 


American lawyer based in 
London for past five years 
wishes to share offices, 
secretary, bookkeeping on semi- 
permanent basis. Current 
practice includes international 
clients investing in the United 
Kingdom, Holland, Germany, 
Australia, Canada and United 
States. Orange and Lake 
County preferred but not 
essential. Respond to The 
Florida Bar Journal, “Reply Box 
367,” Tallahassee, FL 32301. 


client. The firm had no policy with 
respect to charging of disbursements 
and left the decision up to individual 
lawyers. Some lawyers charged for 
certain costs when they required a 
firm check. Others charged for none 
at all. There was no_ central 
accounting system to charge 
disbursements to individual clients 
and matters. Analysis revealed that 
approximately $4,500 per lawyer, 
per year of client costs were being 
borne by the law firm. The firm 
owners quickly mandated a crash 
program to account for both cash 
and noncash disbursements. Within a 
few months, the firm had begun to 
improve its financial position. 


Kinds of disbursements 


Disbursements are generally 
classified as either cash expenses 
(any item that requires a disburse- 
ment of firm funds directly, i.e., fees 
and travel) and noncash expenses 
(those which are hidden in general 
expense items, i.e., photocopying, 
telephone, and word processing). 
Almost all firms bill, in some way, for 
the cash expense items, but the 
practices as to noncash items vary 
greatly from firm to firm. The 
American Bar Association’s Model 
Code of Professional Responsibility 
(and The Florida Bar Code) 
delineate in Disciplinary Rule 
2-106(B) the basic criteria to be used 
in determining the reasonableness of 
an attorney's fee, and DR 5-103(B) 
lists permissible advances in 
contemplated or pending litigation. 
The Disciplinary Rules establish no 
other guidelines regarding 
disbursements. It is left up to law 
firms to make this decision for 
themselves. 


What is proper? 


Lawyers often ask what costs are 
proper to charge a client. The answer 
must be considered in light of the 
client’s understanding of the fee 
arrangement. A safe rule of thumb 
would be to charge only those costs 
that the client has specifically been 
informed he will be required to pay. 
To do otherwise creates the potential 
for a fee dispute. 

The increasing pressure to hold 
down hourly rates mandates that, in 


order to keep up with inflation, law 
firms must examine ways in which 
cash and noncash items may be 
charged fairly to clients. Lawyers 
who can hold down their hourly rates 
and charge separately for 
appropriate expenses will find 
themselves in a better position when 
discussing rates with clients. 

Some clients, also, will recognize 
that they will be paying for only 
those cost items that their work 
requires, not sharing the overhead 
burden placed on the firm through 
requirements of other clients and 
reflected in increased hourly lawyer 
rates. If clients do not understand this 
fact, they should be furnished with a 
written explanation of how the firm 
charges and why. 

In the discussion of various cost 
charging systems which follows, it 
must be assumed that the most 
equitable method of charging for 
costs is on the basis of actual usage by 
clients. This means that, if the client’s 
work demands incurring a cash or 
noncash cost, the client should pay 
for that cost. Clients who do not 
require the cash or noncash outlay 
should not pay for it. To charge 
otherwise is to penalize the client 
whose work does not require the 
expenditure. 


Percentage of legal fees 


Some firms charge the client a 
percentage of the total legal fee as 
“disbursement.” For example, if 
legal fees equal $100 and the firm’s 
disbursements average percentage is 
4 percent, the total bill would be 
$104. 

The advantage of such an 
approach is that the firm need not 
account for and control disburse- 
ments on a client-by-client basis. 
Some firms are asking their 
computer vendors to write special 
programs to calculate costs based 
upon a percentage the firm has 
derived. 

Charging the client a percentage of 
the legal fee as cost does not consider 
what the client actually incurred in 
terms of nonfixed overhead costs. 
This method penalizes those clients 
who have a routine matter not 
requiring use of word processing, 
photocopies, etc., and undercharges 
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those clients whose work requires 
incurring these additional costs. 
Many lawyers and other consultants 
have argued that sophisticated, 
financial analyses have been 
performed in reaching such average 
percentages. In fact, there is no 
analysis that can be performed that 
can accurately reflect the nonquanti- 
fiable cost required of the different 
areas of law practice within a firm. If 
a firm practiced in only one area of 
law and every case required the same 
expenditure of cash and noncash 
costs, there could be some argument 
for utilizing such a system of client 
disbursement accounting, but there 
are few firms that fall into this 
category. Accordingly, the 
“percentage of legal fee” method can 
be extremely inequitable to firm 
clients. 


Fixed cost by area of law 


This method of cost recovery 
involves charging the client a fixed 
cost based upon the area of law. 
Usually this cost is determined by 
working out the average cost to 
handle a certain type of case. 
Typically, the client will be charged 
for additional costs that exceed the 
fixed cost. 

Some firms utilize this method, 
which is a variance of the percentage 
of legal fee method, by endeavoring 
to determine the average total costs 
incurred, per case, in an area of law. 
Although this method may be more 
equitable than the percentage of fee 
method, it is quite difficult in most 
instances to derive the fixed cost 
figure. Accurate cost data must be 
maintained for many years in order 
to determine the cost factor. 
Additionally, the factor must 
continually be re-evaluated and 
adjusted to take into account changes 
in costs (i.e., phone rates, word 
processing costs, etc.). By way of 
illustration, it might be said that a 
collection practice may lend itself to 
charging for standard costs. 
However, it would be much more 
difficult to make such charges in a 
defense litigation practice where 
charges could run from virtually 
nothing to thousands of dollars. This 
method can easily result in unfairness 
either to the client or to the law firm. 


Fixed cost-per-hour of lawyer time 


Using this method, the client is 
charged for “X” dollars per hour for 
each hour worked by a lawyer, i.e., if 
25 hours of lawyer time were 


required in a case, the firm would 
charge 25 times the fixed cost-per- 
hour. Typically, firms have 
performed financial calculations to 
determine the average cost-per-hour 
of lawyer time. 

Utilizing this method, some firms 
have derived what they believe to be 
an average amount of disbursements 
associated with each hour of lawyer 
time worked. This exhibits many of 
the inequalities intrinsic in the 
percentage of fee method. A client’s 
work could require many hours of a 
lawyer’s time and incur little or no 
costs, just as the reverse could be 
true. 


The estimate method 


Sometimes lawyers will estimate 
disbursement figures based upon 
prior experiences with certain kinds 
of cases. This method requires a 
minimum of effort on the part of the 
billing lawyer and staff. Generally, 
the estimate method is used by 
lawyers in practice in smaller firms 
and where the firm has had a great 
number of years’ experience with 
particular cases. In many instances, 
the clients are undercharged. 


Costs based upon actual usage 


Most firms, to some degree, utilize 
actual cost figures in charging client 
disbursements. Examples _ include: 
keeping track of long distance 
telephone calls, reconciling the bill 
and charging the total costs to each 
client; keeping track of total photo- 
copies and multiplying by arate, e.g., 
20¢ per copy. More and more firms 
are beginning to recognize that such 
items as secretaries’ and word 
processing operators’ time, and the 
like are costs utilized to different 
degrees by different clients. 
Accordingly, firms are beginning to 
keep track of these costs and to 
charge them to those clients who use 
them. Firms that do this are charging 
their clients equitably. Firms more 
diligent in accounting for clients’ 
costs on the basis of usage come to 
understand the economics of law 
practice better and_ eventually 
improve those economics. 


Billing costs separately from fee 


In order to improve cash flow and 
to limit the number of monthly 
outstanding advances to a client's 
account, more and more firms are 
instituting separate, monthly client 
billing of costs advanced, even when 
a bill is not sent for the lawyer’s time. 
Exceptions are made by these firms 


only in the case of very important, 
large fee producing clients, who will 
not agree to accept monthly costs 
billings. 

A side benefit of the monthly 
billing costs is that it tells the client 
monthly that work is being 
performed on his case or cases, and it 
may serve as a status report to the 
client. A notation on the bill that a 
court filing fee was paid, for 
example, tells the client that papers 
have been filed in his behalf during 
the month. The procedure for 
monthly, separate cost billing, can 
therefore, have a good public 
relations effect in addition to easing 
the inflationary pressures on a law 
firm. 


Most lawyers are extremely 
conscientious in charging the client a 
fair legal fee. To charge a client for 
costs in a manner which does not 
relate to the client’s usage regarding 
those costs may be both unfair to 
some clients and financially unsound 
for the firm. Any disbursement 
accounting method that seeks to 
circumvent proper and _ diligent 
itemized accounting of client costs 
should be avoided. 


Thomas S. Clay is a consultant to the legal 
profession with Altman & Weil, Inc., 
Management Consultants, Ardmore, 
Pennsylvania. 


Identification corrected 


The Journal apologizes for in- 
correctly associating Laurie H. 
Hutzler, author of “Control Your 
Files to Prevent Malpractice 
Claims,” which appeared in this 
column in the July/August 1980 
issues, with Altman & Weil, Inc. 
Ms. Hutzler is president of Legal 
Management Services, Inc., New 
York based publishing, consult- 
ing and video production firm 
which specializes in law office 
management and legal mal- 
practice prevention. Her book 
The Attorneys Malpractice Pre- 
vention Manual, is distributed to 
Florida lawyers through Poe & 
Associates. 


THE FLORIDA BAR JOURNAL/DECEMBER 1980 803 


4 


THE LAWYER LARGE 


In addition to the lighter side of the 
law usually related here, I received a 
unique “first person” story about a 
Florida lawyer, and I pass Jim 
Spence’s tale on to you. 

Jim’s story reminded me that there 
must be hundreds—nay, thou- 
sands—of similar anecdotes nestled 
in the interstices of the collective 
legal mind of Florida lawyers. When 
they spring to consciousness, pass 
them along to this column for sharing 
with your fellows. 


Dan WHITE 
Editor 


Daddy’s window 


More than a quarter century ago, 
Jim Spence of Orlando began his 
practice of law in Lillington, North 
Carolina, in 1955(pop. then 985) in an 
upstairs office across from the 
courthouse. As was typical in small 
town law offices, his name was 
emblazoned in large letters on one of 
the windows facing the street, for all 
to see. The following year he left for 
employment with a law firm 
elsewhere and soon the upstairs 
offices were closed, but his name 
remained on the window. 

As the years passed he would drive 
through Lillington with his children, 
who were born in other cities, and 
they would point to the window and 
ask about Daddy’s law practice 
there. Friends would say, “I drove 
through Lillington recently and saw 
your name on the window.” 


From his law practice Jim Spence 
moved into banking, first in North 
Carolina, then in Florida. After two 
decades in banking, in 1980 he 
returned to private law practice, this 
time with a firm in Orlando, and took 
the Florida bar exam. When the 
notice came that he had passed, a 
small group of friends gathered to 
celebrate. A big square panel stood 
veiled on one side of the room. At an 
appropriate moment the cover was 
lifted revealing the Lillington 
window with its lettering, now a 
quarter of a century old: “James R. 
Spence, Attorney-at-Law.” His son 
had arranged for removal and ship- 
ment of “Daddy’s window,” and the 
surprise presentation. 


Hints to make your writing 
more better 


Gerald T. Bennett, professor of 
law at the University of Florida, is 
concerned about law students’, and 
lawyers’, writing, and passes along 
these hints. (Source unknown and/or 
unremembered, except for no. 14, 
which is from Bernard Shaw.) 


1. Don't use no double negative. 
2. Make each pronoun agree with 
their antecedent. 


3. Join clauses good, like a 
conjunction should. 

4. About them sentence 
fragments. 


5. When dangling, watch your 
participles. 
6. Verbs has to agree with their 
subjects. 
7. Just between you and I, case is 
important too. 
8. Don’t write run-on sentences 
they are hard to read. 
9. Don’t use commas, 
aren't necessary. 
10. Try to not ever split infinitives. 
ll. Its important to use your 
apostrophe’s correctly. 
12. Proof read your writing to see 
if you any words out. 
13. Correct spelling is esential. 
14. Don't use a preposition to end 
a sentence with. 


which 


And/or 


Lawyers were no doubt poets in 
their previous incarnations. Jim Knox 
of Orlando submitted “And/or,” and 
Harold Heller of Miami resurrected 
the limerick below from the now 
defunct Boston Transcript. 

“...and/or...is one of those 
inexcusable barbarisms which was 
sired by indolence and damned by 
indifference, and has no more place 
in legal terminology than the 
vernacular of Uncle Remus has in 
Holy Writ.” Justice Glenn Terrell 
(1877-1964) Cochrane v. Florida East 
Coast Ry. Co., 145 So. 217 (Fla. 
1932). 


A conveyance, 

O to A and/or B 
Creates doubt 

As to the grantee. 


If A should die 
Before he wake, 
Would B 

As survivor take? 


Or could A’s heirs 
One-half interest claim? 
You can bet they'd try 
Just the same. 


And how about 

The heirs of O? 

If the deed is void 
Where does the title go? 


The better question 

For language which will fit 
Is not, “How can you miss?” 
But what did you hit? 


Lawyers 

Who are clever 
Should use 
And/or never. 


Almost no use 


I have no use for lawyers 
That I do I won't pretend 
But one comes in very handy 
When a felon needs a friend. 


This column is edited by Daniel White, 
Orlando. Contributions are welcome, 
whether humorous, folksy or otherwise. 
Submit to “Lawyer at Large,’ The 
Florida Bar Journal, Tallahassee, Florida 
32301. 
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YOUR SYMBOL FOR 
PEACE MIND SECURITY 


The very essence of home ownership is the peace of mind and sense of security which arises 
therefrom. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend land title insurance to 
their clients, and caused these same clients to desire it and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and 
instructing them to obtain for him a land title insurance policy as the final protection of his 
ownership. 


Title & Trust Company of Florida is the oldest and one of the largest title insurance companies 
operating under a Florida charter. It points with pardonable pride to its successful career, and 
to the efficient and unexcelled service which it has rendered to its thousands of satisfied 
customers whom it has served for more than 55 years. 


Title & Trust Company of Florida, with its home office in Jacksonville, insures land titles 
anywhere in the State of Florida. 
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FACTS, ISSUE, HOLDING AND RATIONALE 


We all remember having that pounded into us at 
law school. Digging through the stacks to find a case 
that will be on all fours with your case probably 
brings back some warm memories of independent 
discovery. However, today, in the real world, you 
may not have a magnificent law library close at 
hand, and even if you do, can you or your associ- 
ates afford the time it takes to wander through the 
pages seeking that first case on point? It’s a matter 
of economics and your firm’s efficiency and effec- 
tiveness. 

There’s an easier way for you to be “‘on all fours” 
quickly. American Legal Consultants can prepare a 
case more efficiently for you. 

When you need a bench memorandum support- 
ing your position, we will prepare it, accompanied 
by a confidential letter distinguishing the opposing 
law and assessing your position(s). 
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